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FOREWORD
One of the most contentious issues facing our citizens deals with healthcare, its costs and 
its availability.  This is an issue that has been “front and center” in American politics for 
years and it is one that the state legislators here in Virginia will be facing again and again.
	
Healthcare is a highly regulated and complicated system with government involved at 
the federal and state levels.
	
This Handbook on Healthcare Reform is an effort by the Thomas Jefferson Institute for 
Public Policy to bring ideas to the table for discussion and legislative debate in order to 
highlight areas where Virginia and other states can take action to reduce costs, increase 
availability and thus broaden the number of people who can better afford, thanks to the 
reforms outlined in this Handbook, to see a doctor.
	
We hope that this Handbook will provide ideas to our state legislators, healthcare providers, 
government leaders, and policy leaders throughout the state reasonable ideas where 
healthcare can be improved through innovative policy reforms.
	
The Thomas Jefferson Institute worked closely with Dr. Hal Scherz of Atlanta to create 
this special Handbook on Healthcare Reform.  We wanted to bring together the ideas of 
doctors and other experts in the field of Healthcare on how healthcare can be reasonably 
reformed so that a better system is the result.
	
Dr. Scherz reached out to colleagues around the country to write essays on specific areas 
of healthcare that they felt should be reformed in order to better serve their patients. 
These doctors work within the current web of regulations and they provide innovative 
ideas on creating a less bureaucratic system that can improve the overall healthcare 
delivery system.  And we found a few essays from academic healthcare experts to add 
ideas to this Handbook.
	
As the founder of “Docs 4 Patient Care,” Dr. Hal Scherz has a deep interest in how healthcare 
can be improved for all of us and he spent a good deal of time in helping us put this 
Handbook together.  He is well respected urologist and is deeply interested in improving 
the healthcare system in this country.  We deeply appreciate his time and effort in this 
project.
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This Handbook on Healthcare Reform brings ideas to the table for public debate and 
discussion.  It is not an effort to support specific legislation, although it is hoped that the 
ideas presented herein will become public policy as is the case with Direct Primary Care 
(DPC) that became state policy earlier this year when Governor Terry McAuliffe signed 
legislation into law.  This DPC law will allow those in underserved areas to gain better 
healthcare access if it works as it has in other states.  We are proud to have had a small 
role in putting some of the early pieces together which ultimately resulted in this new law 
here in Virginia.
	
The ideas brought forward in this Handbook are from a number of authors. We have listed 
the authors at the beginning of this Handbook in the order that their essays appear in 
this publication.  Those who have more than one article are listed in the order of their first 
article.
	
We hope that this Handbook on Healthcare Reform will initiate a much needed 
conversation on specific actions that can be taken to improve healthcare in our state and 
in the country.  Oftentimes, those who opposed additional government involvement in the 
healthcare industry do a good job in saying “No.”  However, rarely does this conversation 
turn to specific actions that can be taken to improve healthcare while government 
involvement is avoided or reduced.  

We hope that this Handbook provides a positive roadmap that can become an important 
part of the healthcare reform debate that will continue here in Virginia and throughout 
the country for a long time to come.

Michael W. Thompson 
Chairman and President 
Thomas Jefferson Institute for Public Policy 
December 2017



6

INTRODUCTION
By: Hal Scherz, M.D.

There is almost universal agreement that healthcare in the US has problems. Regardless 
of your political affiliation and positions, there can be no denying that healthcare costs too 
much. There are many other problems such as access to care, the quality of care and the 
lack of perceived value for the money spent on healthcare and health insurance.

At the extremes there exists two competing philosophies about healthcare: the role of 
government, and the financing of it. Some believe that healthcare should be provided 
by the government and that there should be the single payer for this care. At the other 
extreme is the philosophy that the government has no business at all being involved in 
healthcare. With Medicare, Medicaid, and other government programs well entrenched, 
the solutions will lie somewhere in between.

The federal government has its “fingerprints” all over healthcare. The Affordable Care 
Act (Obamacare) was the latest attempt to move healthcare further toward the first 
extreme. The bureaucratic regulatory state has done more to contribute to the problems 
in healthcare than it has solved. Special interests such as insurance companies, large 
hospital corporations, and big Pharma have contributed to the problems in healthcare by 
making it more expensive than it needs to be. They have disproportionately taken more 
from the system than they have contributed.

It is impractical and unrealistic to wait and hope for solutions for healthcare to come 
from Washington D.C. Swift and meaningful changes can and should originate with the 
states. Every state is different and the needs of its citizens are best served when decisions 
are made locally and not passed down from Washington, in a one size fits all manner. 
Lawmakers at the state level are more attuned to the needs of their constituents and can 
be held more accountable for their actions or inactions.

This Healthcare Reform Handbook touches on a few of the important issues in healthcare 
that can be positively impacted at the state level. It is far from an exhaustive list but 
constitutes some big and not so big ideas that can lower healthcare cost, improve the 
delivery and quality of healthcare, and return some measure of medical decision making 
back to patients.

Medical tort reform, Direct Primary Care, Medicaid reform, Certificate of Need repeal, and 
relaxing or ending regulations on healthcare innovators who seek to improve care, access 
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and cost are just some of the ways that lawmakers in Virginia and in states across the 
country can honor the obligation to their constituents to improve healthcare. It is time for 
them to take a hard look at the issues and do the right thing, by putting patients’ needs 
ahead of special interests.

The essays in this Healthcare Reform Handbook outline the problems in various areas of 
healthcare, how they adversely affect patients, and why and how to fix these problems. 

If lawmakers focused on what is outlined in this Handbook, healthcare for their constituents 
would be dramatically improved and costs would come crashing down. Their states will 
rise in rank on the list of Healthcare Access across the country, and become a place where 
doctors wish to practice, patients flock to for their healthcare, and where businesses 
choose to relocate. 

Everyone wins when we put the needs of the patients ahead of all other needs. Remember 
that eventually, we will all be a patient.
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BIOGRAPHIES OF AUTHORS IN THIS 
HANDBOOK FOR HEALTHCARE REFORM
(These names are in the order of their articles in this publication.)

Dr. Hal Scherz, MD

Dr. Hal C. Scherz is the Founder and Secretary of Docs 4 Patient Care. He is a renowned 
Pediatric Urologist practicing in Atlanta Georgia. His training has taken him from New 
York to Texas to California at some of the most well regarded institutions in American 
Medicine. He is a full time practicing urologist at Children’s Healthcare of Atlanta, and is 
an Asst. Professor at Emory University. He has one of the few fellowship training programs 
in Pediatric Urology in the US and serves as a principal investigator on numerous studies 
in his field of expertise and a reviewer for several peer reviewed journals in Urology.

Dr. Scherz has significant medical executive experience currently serving as the managing 
partner of Georgia Pediatric Urology. He is a former president of the American Association 
of Pediatric Urologists. He is currently on the executive boards of the Children’s Healthcare 
of Atlanta Ambulatory Surgery Center, the Children’s Healthcare Network of Atlanta, and 
the Children’s Subspecialty IPA.

He is a highly sought after speaker on healthcare issues having appeared on numerous 
national TV news programs and nationally syndicated radio shows. In his specialty, Dr. 
Scherz has published over 70 articles and 6 book chapters. He has been named by Atlanta 
Magazine as one of the leading doctors in Atlanta each year since 2005. In the area of the 
national health care debate he has published editorials in some of the leading publications 
of the nation.

Dr. Mike Koriwchak, MD

Dr. Michael J. Koriwchak received his medical degree from Duke University School of 
Medicine in 1988. He completed both his Internship in General Surgery and Residency 
in Otolaryngology-Head and Neck Surgery at Vanderbilt University Medical Center.  
Dr. Koriwchak continued at Vanderbilt for a fellowship in Laryngology and Care of the 
Professional Voice.  He is board certified by the American Board of Otolaryngology-Head 
and Neck Surgery.

After training Dr. Koriwchak moved to Atlanta in 1995 to become one of the original 
physicians in Ear, Nose and Throat of Georgia. He has built a thriving practice in Laryngology, 
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Care of the Professional Voice, Thyroid/Parathyroid Surgery, Endoscopic Sinus Surgery and 
General Otolaryngology.  A singer himself, many of his patients depend on their voice for 
their careers. Some are well-known entertainers.

Dr. Koriwchak has performed thousands of thyroid, parathyroid and head and neck cancer 
operations.  He was also one of the first to offer balloon sinuplasty for the treatment of 
chronic sinusitis.

Dr. Koriwchak has also been working with information technology since 1977. While an 
undergraduate at Bucknell University he taught a computer-programming course. In 
medical school he wrote his own software for his laboratory research. In the 1990’s he 
adapted generic forms software to create one the first electronic prescription applications. 
Soon afterward he wrote his own chart note templates using Visual BASIC script. In 2003 
he became the physician champion for ENT of Georgia’s EMR implementation project. 
This included not only design and implementation strategy but also writing code. In 2008 
the EMR implementation earned the e-Technology award from the Medical Association 
of Georgia.

Dr. Koriwchak serves as Vice President, Docs4PatientCare Foundation.

Dr. Jeffrey English, MD

Dr. English is the medical director of clinical research at the MS Center of Atlanta and is 
board certified by the American Board of Psychiatry and Neurology. He has been lecturing 
for over a decade on the economics of health care and its effects on the point of delivery. 
He authored a book on the fact of healthcare entitled, Now, It’s Personal. The Truth about 
Health Care, Doctors, and Patients.  In 2013, he was invited to testify at the House Oversight 
Committee Hearing, and he frequently gives lectures and interviews on healthcare reform.

Dr. Meg Edison, MD 

Dr. Meg Edison is a pediatrician in private practice in Grand Rapids, Michigan and is actively 
involved in state level health care policy via organized medicine and grassroots physician 
efforts.

Dr. Edison graduated from Hillsdale College in 1996 with degrees in Biology and Chemistry 
and received her M.D. from the University of Michigan Medical School. She completed 
pediatric residency training at the Barbara Bush Children’s Hospital in Portland, Maine in 
2003 before returning home to Michigan.
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Dr. Edison runs the popular blog Rebel.MD, Which garnered more than 100,000 readers 
in December 2015 when she posted an open letter to the American Board of Pediatrics 
stating her decision to opt out of the board’s maintenance of certification process 
(commonly “MOC”), which she deems a fear-based money-making scheme that diverts 
doctors’ resources of time and money away from providing top-flight patient care.

Dr. Edison serves on the Board of Directors for the Kent County Medical Society, has served 
as a delegate and reference committee chair to the Michigan State Medical Society House 
of Delegates, and has testified in the state legislature on many occasions on behalf of the 
state medical society and sometimes testifies in opposition to the state medical society.  

Dr. Brian Hill, MD

Dr. Hill is a partner and practicing physician with Urology Specialists of Atlanta, is on the 
board of the Medical Association of Atlanta and is a delegate to the Medical Association of 
Georgia annual House of Delegates. He has been selected to the League of Leaders with 
the Institute of Healthcare Consumerism and service on the IHC editorial advisory board. 
Dr. Hill is the author of Stop the Noise: A Physician’s Quest to Silence the Politics of Health 
Care Reform as well as numerous articles on healthcare reform.

Dr. Robert Graboyes, PhD

Dr. Robert Graboyes is a Senior Research Fellow and Health Care Scholar at the Mercatus 
Center at George Mason University. Author of “Fortress and Frontier in American Health 
Care,” his work asks, “How can we make health care as innovative in the next 25 years as 
information technology was in the past 25?”

Previously, he was health care advisor for the National Federation of Independent Business, 
economics professor at the University of Richmond, regional economist/director of 
education at the Federal Reserve Bank of Richmond, and Sub-Saharan Africa economist 
for Chase Manhattan Bank. His work has taken him to Europe, Africa, and Central Asia. 
An award-winning teacher, he holds faculty appointments at Virginia Commonwealth 
University and the University of Virginia. Previously he taught at George Mason University 
and the George Washington University.

His degrees include a PhD in Economics from Columbia University; master’s from Columbia 
University, Virginia Commonwealth University, and the College of William and Mary; and 
a bachelor’s from the University of Virginia. He has chaired the National Economists Club, 
Richmond Association for Business Economics, and National Association for Business 
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Economics Healthcare Round-table.

Andrew Poole, FACHE

Mr. Poole began his career in healthcare as a Physical Therapist in 1998.  After several 
years of clinical practice, he transitioned into leadership roles, becoming the Director of 
Therapies for Augusta Medical Center.  In 2009, he received his Masters of Healthcare 
Administration from Virginia Commonwealth University, and later that year joined the 
University of Virginia Health System.  He is a Fellow of the American College of Healthcare 
Executives.

In 2016, Andy became CEO of Monticello Community Surgery Center (or MCSC) in 
Charlottesville, VA.  MCSC is a multi-specialty independent center with four operating 
rooms and a procedure room which began operations in 2003.  At the core of the 
MCSC mission is to bring greater value to healthcare which it believes is enhanced by 
transparency in pricing, as well as outcomes.  MCSC has shared transparent, bundled 
pricing on its website for the past 3 years and has helped many individuals and now self-
funded companies saving money for their care.

Bill Finerfrock

Bill Finerfrock is Co-Founder and Executive Director National Association of Rural Health 
Clinics and President of Capitol Associates, Inc. in Alexandria, Virginia.

Dr. Steven Lee, OD

In addition to his formal training in eye care, Dr. Steven Lee has a background in 
engineering and optics. Before starting Opternative, an online vision test company, he 
was in clinical practice from 2007-2013.  During that time, he focused on the areas of 
difficult contact lens fittings, ocular disease treatment, and dry eye management. In 
addition to seeing patients in the past, Steven has also taught ophthalmology students 
the basics of clinical refraction and the systematic approach to contact lens fittings.  He 
has managed numerous surgical cases and was previously a reviewer for the Council on 
Optometric Practitioner Education, as well as a researcher and clinical investigator for 
the Global Revitalens Experience and Acceptance Trial. In addition to many of the public 
speaking engagements he has had, Dr. Lee has given a TEDx talk outlining his journey 
to make vision care accessible to the entire world, titled “Mission for Vision”. Dr. Lee has a 
focus on improving eye care accessibility around the world, and Opternative was his first 
endeavor to distribute eye care in a universal fashion.
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Dr. Lee Gross, MD

Lee S. Gross, M.D. is Co-founder and Senior Vice President of Epiphany Health. He received 
his Bachelor degree from The Ohio State University in Columbus, Ohio, and earned his 
medical degree from Case Western Reserve University. After graduating from medical 
school he completed his residency in Family Medicine at University Hospitals of Cleveland, 
where he was chief resident. He is Board Certified in Family Medicine.

Dr. Gross has also been awarded Best Doctor in 2008 and 2010 by the North Port Sun-
Herald newspaper.

Dr. Gross remains civically active and is currently serving on the Board of Trustees of 
Fawcett Memorial Hospital. He is a founding member and former chairman of the North 
Port Community Health Action Team. He serves on the Board of Governors of the Charlotte 
County Medical Society and serves as a delegate to the Florida Medical Society.

Beyond his new position as President of the non-profit Docs4PatientCare Foundation, Dr. 
Gross is the President of the Florida Chapter of Docs4PatientCare, a non-partisan national 
physician organization dedicated to implementing meaningful reforms that protect and 
reinforce the sanctity of the doctor-patient relationship.

Dr. Charles Blahous, PhD

Charles Blahous is the J. Fish and Lillian F. Smith Chair and Senior Research Strategist 
at the Mercatus Center at George Mason University. Blahous specializes in domestic 
economic policy and retirement security (with an emphasis on Social Security), as well as 
federal fiscal policy, entitlements, and health care programs.

Blahous served as a public trustee for Social Security and Medicare from 2010 through 
2015.  He was formerly the deputy director of President Bush’s National Economic Council, 
special assistant to the president for economic policy, and executive director of the 
bipartisan President’s Commission to Strengthen Social Security.  He recently served on 
the Bipartisan Policy Center’s Commission on Retirement Security and Personal Savings.

Blahous received his PhD in computational quantum chemistry from the University of 
California at Berkeley and his BA from Princeton University.

Dr. Matthew D. Mitchell, PhD
Matthew D. Mitchell is a Senior Research Fellow and Director of the Project for the Study 
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of American Capitalism at the Mercatus Center at George Mason University. He is also an 
adjunct professor of economics at Mason. In his writing and research, he specializes in 
public choice economics and the economics of government favoritism toward particular 
businesses, industries, and occupations.  Mitchell received his PhD and MA in economics 
from George Mason University and his BA in political science and BS in economics from 
Arizona State University.

Christopher Koopman

Christopher Koopman is a Senior Research Fellow and Director of the Technology Policy 
Program at the Mercatus Center at George Mason University. He specializes in regulation, 
competition, and innovation. His research and commentary has appeared in the Wall 
Street Journal, New York Times, Washington Post, USA Today, Bloomberg, and NPR. He 
is also a contributor at The Hill, and was named to Forbes’ 30 Under 30 2016 for law and 
policy. 

Koopman earned his J.D. from Ave Maria University and his LL.M. in law and economics at 
George Mason University where he now teaches in both the economics department and 
the George Mason University School of Law.

Anne Philpot

Anne Philpot is a Research Assistant for the Study of American Capitalism at the Mercatus 
Center at George Mason University. Her research on government-granted privilege 
supports the work of the team’s scholars. Her writing has appeared in a variety of outlets 
including the Washington Post, Newsday, and US News & World Report. Prior to joining 
Mercatus, she interned at the Washington Policy Center in Seattle. Anne is a J.D. candidate 
at George Mason University Scalia Law School and holds a B.A. in political science from 
Seattle Pacific University. 

Josh Archambault
Prior to joining the Foundation for Government Accountability (FGA), Josh served as the 
director of the Center for Healthcare Solutions and as program manager for the Middle 
Cities Initiative at Pioneer Institute, a Boston-based think tank. While at Pioneer he co-
authored the nationally acclaimed book The Great Experiment: The States, The Feds, and 
Your Healthcare (2012).
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Josh was previously selected as a health policy fellow at the Heritage Foundation in 
Washington, D.C., where his research concentrated on the impact of Obamacare on small 
businesses and the lessons that could be learned from Massachusetts. He served as a 
legislative director for Massachusetts State Senator Scott Brown and as senior legislative 
aide for Governor Mitt Romney in his Office of Legislative Affairs.

Josh holds a master’s in public policy from Harvard University’s Kennedy School of Government 
and a B.A. in political studies and economics from Gordon College.

Nicholas Horton

Nicholas Horton is the research director for the Foundation for Government Accountability.
Nic’s portfolio of research has focused on Medicaid expansion and welfare reform, including 
two groundbreaking reports that analyzed the impact of work requirements on welfare 
enrollees, finding massive increases in incomes. He is also the co-author of two first-of-their-
kind studies on Medicaid expansion enrollment that garnered attention from numerous 
national media outlets.

Nic has provided policy analysis, legislative testimony, and policy briefings on Medicaid 
expansion and welfare reform in 19 states and D.C., ranging from Maine to Montana. His 
work regularly appears in Forbes, The Hill, and National Review Online, and he is a frequent 
guest on talk radio across the country.

Prior to joining FGA, Nic worked as a reporter and policy analyst for a free-market think 
tank in Little Rock, Arkansas, focusing on health care policy, tax policy, and government 
transparency. He holds a Bachelor of Science in Public Administration and a Master of 
Business Administration from Harding University.
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WHY IS HEALTH CARE SO EXPENSIVE & WHAT CAN 
STATES DO TO LEAD THE WAY?
By: Hal Scherz, MD

If you ask the average person why healthcare is so expensive, they can’t explain it. That’s 
because they don’t understand it nor how it operates. It is not really a system at all, but 
a nebulous economy that makes up between 1/5 to 1/6 of the Gross Domestic Product or 
GDP. It is a $3.4 trillion annual economy with many components.

Breaking things down into its simplest terms, there is healthcare and there is healthcare 
insurance. Many people consider the two to be indistinguishable. In a sense, they would 
be right. Healthcare insurance has become a type of a pre-paid health care arrangement. 
It has not always been this way, but over the past 50 years, since the creation of the 
government entitlement programs Medicare and then Medicaid, the third party payer 
system has replaced the transactional nature of medical service and the payment of these 
services to doctors. Private insurers also took over the responsibility of paying for services 
and leaving the patient out of the transaction altogether. 

Over time, patients expected that their insurance would pay for most, if not all of the 
care that they received; from the simplest of services like removal of a wart, to open heart 
surgery. The problem is that they did not care how much something cost, nor did they ever 
ask. Neither did the doctor. Patients wanted something done, and doctors, not wanting 
to upset their patients by telling them “no,” would order tests, do procedures, and give 
medications that might not have been warranted, but that made the patient happy. And 
since they “were not paying for it,” all was good.

No one understood that there is never a “free lunch.”  They were in fact paying for everything 
in the form of increasing healthcare insurance premiums, which have been and continue 
to be spiraling up out of control. There has always been a “disconnect” with patients, 
regarding how much medical services cost, ever since they stopped directly paying for 
them. There has not been price transparency in medicine for over half a century. 

The largest expense in the healthcare economy is hospital care. Hospitals are the new 
power brokers in healthcare. Federal and state regulations have been written in such 
a way which favors the hospitals at the expense of all others in the healthcare delivery 
system. Whether this was calculated or not is difficult to determine. However, there is 
no denying the fact that hospitals control healthcare in most places around the country. 
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They are paid at a higher rate for services than doctors who deliver the identical service 
outside of the hospital. The hospital gets additional funds from state and federal sources. 
They have stifled competition thanks to Certificate of Need laws which make it impossible 
for competitors to open up in the hospital’s geographic area. Hospitals were unable to 
purchase physician practices in the past, but these regulations seemed to simply go 
away, enabling them to unfairly compete with doctors in the community and put them 
out of business. Large hospital systems can absorb smaller hospitals, further reducing 
competition in the marketplace. The list goes on and on. 

The result of giving hospitals enormous power over healthcare, they have been granted 
“carte blanche” with regard to how much they will charge for medical services. No one 
is really certain how much things cost in the hospital, because two patients can have 
identical services and be charged vastly different amounts of money. It is perhaps the 
most arbitrary business in America. No one can tell you how much anything will cost, but 
you can be fairly certain that it has been marked up 5-10 times the actual cost.

The insurance companies previously paid the majority of healthcare bills. Most people 
were covered by plans that paid a portion of the hospital and physician charges, while the 
balance was “written off” because of the terms of the contracts with the insurers. Patients 
had small to no co-pays or deductibles. People were insulated from the shockingly higher 
and higher medical charges because of this third party arrangement. No one seemed to 
care much because it did not directly affect them. Now that more of the out of pocket costs 
are being transferred to patients in the forms of higher co-pays and deductibles, without 
any reduction in the cost of insurance premiums, they appear to be paying more attention.
 
There are several other big ticket items contributing to the high cost of care. The first is 
insurance mandates. Most Americans know about the Essential Health Benefits required 
to be offered by insurance companies participating in the Obamacare healthcare 
exchanges. This means that insurance costs are higher because more services are covered.

Insurance mandates predated Obamacare though, and have been controlled by state 
insurance commissioners for decades. They vary by state, but on average, there are 24 
essential services that must be offered by an insurer who writes healthcare policies in a 
particular state. What those benefits are and how many must be included will depend 
on the lobby for a particular group of health care providers and how much influence they 
have over state lawmakers and regulators. For example, if the chiropractic lobby is very 
strong in a particular state and spends a lot of money influencing lawmakers, suddenly, 
chiropractic care is an essential benefit that must be offered by every insurer operating in 
that state. This is another reason why healthcare insurance costs are so high.
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Another reason for the high cost of care is called Defensive Medicine. This is when doctors 
order tests that check for unusual problems that likely do not affect the patient, but if they 
did and the doctor missed it, would result in a possible large lawsuit against him or her. 
So, doctors order these tests to “cover their tail.”  This practice has been estimated to cost 
the system as much as $650 billion annually. And because patients are now picking up 
the tab on more items that insurance will not pay for and current deductibles are so high 
under Obamacare, this makes direct costs to patients even higher.

Any discussion about the high cost of healthcare would be incomplete if drug costs were 
not included. Drug prices in the US are the highest in the world. Some of the reasons can 
be explained while others are a mystery. The drug industry would say that the process 
of FDA approval is lengthy and expensive. It costs over $1 billion to develop a drug and 
bring it to the market, and on average, only 1 out of 20 drugs being developed makes it 
to the market. The pharmaceutical industry would contend that the patent process for 
drugs is unfair because it is difficult for them to recoup their investment in the 7-14 years 
of the life of an exclusive patent. The drug companies are businesses with a fiduciary 
responsibility to shareholders and should be expected to recoup losses and deliver a 
profit. Finally, the mass tort phenomenon that allows predatory lawyers to find “victims” 
who have taken certain medications and developed certain problems will have the result 
of dis-incentivizing companies from developing potentially life-saving treatments that 
may carry with them some risk of side effects.

These reasons for drug company behavior by no means are any excuse for predatory 
business practices on sick patients and price gouging. Even some drugs which are generic 
and have been around for years are suddenly, and without explanation, costing 50-1000 
times of what they once cost. The only solution to this problem is for less regulation and 
allowing the international market to drive costs down, because these astronomical costs 
are only being charged in America, where these companies can get away with it.

The solution to all of these problems which are driving costs of healthcare up, is more 
competition, not more regulation -- a freer market where choices will result in costs 
coming down. Deregulation, both at the state and federal level, will open up markets. 
Price transparency should be required so that patients can once again be consumers. 
Insurance commissioners must allow insurance companies to write “basic “ policies, 
and they need to embrace healthcare delivery models like Direct Primary Care, which 
cuts out third party payers and re-establishes a financial connection between patients, 
their doctors, and the cost of the care that patients receive from their doctors. Allowing 
patients to get care in facilities outside of the hospital will require eliminating laws that 
favor hospitals over doctors, such as the outdated Certificate of Need laws.  Governors 
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should apply for Medicaid State Innovation Waivers (known as 1332 waivers), which will 
give them more flexibility to control healthcare spending for an out-of- control Medicaid 
program. These are some, but hardly not all, of the ways that states can begin to put some 
sanity back into an out of control healthcare system. It has to begin somewhere and the 
states are the best place to make these changes happen. It needs to be done tomorrow.
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SCOPE OF PRACTICE: BE CAREFUL OF
WHAT YOU WISH FOR
By: Mike Koriwchak, MD

(Editor’s note: Many states have statutes making it difficult for non- physicians to deliver 
care without the direct supervision of a physician. Virginia would be such an example. Other 
states have relaxed regulations, making it possible for healthcare delivery by professionals 
who are not physicians. There are many reasons given by these professionals to open up 
the healthcare market to them. This piece, written by an ENT surgeon, is a cautionary 
opinion regarding pitfalls in taking a purely “Libertarian” view regarding this matter of 
opening up the market to “any willing provider.”)

Not everything that is wrong about healthcare can be blamed on Obamacare. Lurking 
in the background is another potentially harmful threat to the practice of medicine: the 
politically driven expansion of the scope of practice of non-physician healthcare providers.  
This class of caregivers includes many professionals including optometrists, audiologists, 
certified registered nurse anesthetists, nurse practitioners and physician assistants. 
The vast majority of these professionals make invaluable contributions to patient care. 
However, the politically aggressive leadership of these organizations seeks to expand the 
scope of their practices to include treatments and procedures, many of which might be 
hazardous to patients when performed by individuals other than physicians.  By altering 
the labeling of their training, conferring on them “doctorate” degrees, misrepresenting 
medical research regarding their professions and leveraging these with very aggressive 
and talented politics, they have made significant inroads towards gaining license to 
practice parts of medicine which, for the safety of patients, should be restricted to formally 
trained medical doctors with four years undergraduate training, four years of medical 
school and at least three (usually more) years of residency and fellowship training.

Before going any further it is appropriate again to recognize that the vast majority of 
each of these groups consists of talented, dedicated and worthy medical professionals 
who make tremendous contributions to patient care.  But they do not hesitate to 
acknowledge the limits of their practice based on training. They are important members 
of a multidisciplinary health care team, led by physicians who rely on these highly 
trained professionals to complement them in the delivery of care.  Unfortunately, the 
professional/political leadership of these groups is committed to fight for the ability of 
their constituencies to try to take on responsibilities that they might not be well suited to 
do, often with disregard for the safety of patients.
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The most flagrant and unethical step that they have taken is to relabel their education 
and training processes, enabling them to confer on themselves doctoral degrees. They 
defend this step as a necessary one to reflect the increasing knowledge and complexity 
of the practice of medicine as the fund of medical knowledge is advanced. The argument 
is specious; the fund of knowledge is increasing for all medical professionals including 
physicians. But the relative differences in training between physicians and the other “mid-
level” medical professionals remain. Their true objective is obvious – by conferring doctoral 
degrees, they refer to themselves the title of “Doctor” in an effort to mislead patients 
regarding their level of training and role in patient care. This self-proclaimed title is also 
very convenient politically since it implies to legislators and regulators that their training is 
indistinguishable from that of a medical school educated and residency trained physician.

Significant research has been done to compare the care given by primary care physicians 
with the care given by “mid-levels” such as nurse practitioners. Although many of these 
studies claim to measure overall patient outcomes, they actually tend to focus on small, 
easily measurable parameters such as blood pressure, cholesterol level and patient 
satisfaction. It comes as no surprise that for parameters such as these, the “quality of 
care” given by mid-level providers is comparable to that provided by physicians and, in 
some cases, even better. The reason for this is because these metrics actually measure 
what these caregivers are best at- the hands-on, compassionate, personal care required 
to successfully care for very challenging chronic diseases. Nurse practitioners are ideally 
suited to spend the extra time required to successfully manage patients whose diagnosis 
is already established and in whom a complete medical evaluation by a physician has 
already been performed. Most of the studies that compare nurse practitioner/physician 
assistants to primary care physicians have been performed under these conditions.  

There is, however, evidence that mid-levels can cause significant harm to patients when 
they are given the ability to practice medicine beyond their training. A study published 
in JAMA Ophthalmology in 2016 reviewing over 1000 procedures documented that laser 
trabeculoplasty performed by optometrists generated over twice the complication/
reoperation rate as those performed by ophthalmological surgeons  (35.9% vs 15.1%).  

The “cost/access” argument is another common narrative among those who support the 
expansion of mid-levels’ scope of practice. They use the argument that there is a physician 
shortage, therefore mid-level practitioners are badly needed to help close the “provider 
gap.” In an effort to appear sensitive to this need, insurers, hospitals and healthcare 
networks are eager to jump on the bandwagon as well. Unfortunately, there is absolutely 
no evidence that any cost savings in the form of lower provider fees (for example paying 
nurse practitioners less than physicians for similar care) will ever be passed on to the 
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patients themselves. In the current third-party payer system, insurance companies and 
hospitals will pay mid-level providers less, charge patients the same and pocket the 
difference. Consequently, it should come as no surprise that hospitals and insurance are 
on board with this concept.

The political action groups and leadership organizations representing mid-level providers 
are extremely motivated and well-funded. In Kentucky, legislation was successfully passed 
allowing optometrists to perform laser eye procedures in the office, inject medications 
into the eyes, and perform other minor surgical procedures around the eyes.  Kentucky 
optometrists and their political action committees had given money to 137 of the 138 
members of the state legislature and to the Governor, contributing over $400,000 in total. 
In the state of Georgia, where similar legislation was just passed, some extremely clever 
politics regarding legislative rules and procedures were employed between the House and 
the Senate, as well as some legislative sleight-of-hand involving hearing aid legislation, to 
allow bill SB 153 to pass just before the end of the legislative session in 2017.

The great physician Sir William Osler said, “It is astonishing with how little reading a doctor 
can practice medicine, but it is not astonishing how badly he may do it.” Similarly, it takes 
only minimal training (and no small amount of clever politics) for mid-level practitioners 
to feign competence regarding complex medical procedures.  

Through politics and manipulation of language, physicians are now called “providers” and 
mid-level providers are now called “doctors”. Those who aspire to control the narrative have 
attempted to create a “universal equivalence” among all classes of medical professionals. 
This is inappropriate and hazardous for patients and deliberately misleading to legislators. 
Although mid-level providers make excellent physician extenders they are not capable of 
safely functioning as physician replacements.   In the new world of medicine, all “doctors” 
are no longer created equal. Patients and lawmakers should take heed of the age old 
maxim “caveat emptor- let the buyer beware.” 
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TECHNOLOGY, TELEMEDICINE, AND 
APP BASED SOLUTIONS FOR HEALTHCARE
By: Jeffrey English MD

Science and technology are constantly improving our lives.  Not only have we cut down on 
the time needed to accomplish great tasks, we have also improved the ability to perform 
them.  The same is true in healthcare.  In the case of healthcare, we have all heard stories 
about major scientific breakthroughs in therapeutics, diagnostic techniques, and surgeries 
from remote locations.  We are at the point now where technology will drastically improve 
the way we interact and enhance our interaction with our healthcare providers.

The idea of traveling to a physician’s office or healthcare facility will soon be as ancient as 
the idea of traveling across country on a horse or in a buggy.  If you could sit in your home, 
stay at your office, connect from anywhere in the world and receive the same care from 
your physician, why would you choose any other method?  I have patients that travel across 
a busy, traffic filled city, across my state, and from surrounding states to see me with travel 
time anywhere from 20 minutes to 6 hours.  We will limit that waste and improve care.

Information is the key to maximize patient outcomes.  Physicians need test results, 
imaging studies for review, and they need to evaluate the response from a new or altered 
medication.  In the past, this information took weeks to obtain.  Through digital results 
and patient driven wearable devices, this information will be available in minutes or in 
real time.  In many cases now and most certainly a lot more in the future, this will limit the 
need to even go back to the physician’s office. A recent article in the Wall Street Journal by 
Dr. Eric Topol outlines these advances as does this short paper.  You can find that article 
here:https://www.wsj.com/article_email/the-smart-medicine-solution-to-the-health-care-
crisis-1499443449-lMyQjAxMTE3MzAzODkwNjg1Wj/

Health Information

In medical school, I was taught that when I simply spoke to a patient, obtained a medical 
history and asked the questions necessary to get the full idea of the symptoms, I should 
be able to make an accurate diagnosis approximately 80% of the time.  The physical exam 
and testing were needed for the other 20%.  This information has relied on a patient’s 
memory and patient data copied and mailed or faxed to our offices.  I can now obtain 
an accurate history, see the results of testing, and often perform an equally proficient 
examination without having the patient in my office, the emergency room, or the hospital.
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The most important information for physicians is a patient’s past medical problems, family 
history, current medications and prior allergic reactions, along with prior testing, both 
laboratory and diagnostic.  In electronic health record (EHR) systems now, this information 
is owned by dueling corporations designing systems that do not communicate with each 
other. A patient’s history is still scattered all over various institutions in electronic charts, 
just as it used to be in paper charts of the past.  It is not easily accessible.  

There will be a time soon when, from anywhere in the world, a patient and his/her 
provider can access this information.  Each patient should have their own personal 
“virtual medical file cabinet.”  The EHR from any doctor’s office or hospital will send its 
data almost immediately to the virtual file cabinet.  Pharmacies will send new or changed 
prescriptions.  The data will be placed in the correct file in a more sensible order, easily 
accessible by any provider.  We need a paradigm shift from medical facilities housing and 
owning patient medical information to the patient’s being the owners and possessors 
themselves.

Accurate medical information updated almost immediately will improve patient care.  
It will save enormous amounts of money avoiding unnecessary testing and reducing 
medical errors.  When a physician does not have your past information and prior tests, 
they often need to be repeated.  When your physician has the results of prior testing at 
their fingertips, they will more accurately make a diagnosis and limit unnecessary work 
ups.  Complications resulting from medication errors will be reduced.

Apps, Patient Involvement

The world of healthcare “Apps” will help revolutionize patient care.  Smartphones and 
wearable devices are now able to track information needed to help your physician fine 
tune your care.  They can now track your responses to medications for effectiveness and 
side effects.  They can track cardiac information such as heart rate, rhythm, and blood 
pressure.  Instead of setting up a follow-up visit at your doctor’s office 6 to 12 weeks later 
for a snapshot of how you are feeling that day, technology will allow the relatively constant 
flow of pertinent information to your provider in real time.  No more wasted hours or days 
playing “phone-tag” with your doctor’s office trying to update and get an answer.  Your 
doctor will monitor how you are doing and make contact digitally or by phone when 
changes need to be made.

Information obtained from Apps will need to be seamlessly incorporated into your medical 
file cabinet.  I believe that the most important data physicians need easiest to access is a list 
of current medications, allergies, list of medical problems and most recent labs.  However, 
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each patient may choose other medical information they feel is most important to their 
specific disease.  The flow of information between Apps, the comprehensive medical file, 
and the physician is critical.

Telemedicine

The world of healthcare “Apps” will help revolutionize patient care.  Smartphones and wearable 
devices are now able to track information needed to help your physician fine tune your care.  
They can now track your responses to medications for effectiveness and side effects.

Not only will your healthcare information be transported digitally to your doctor with 
great speed, so will you.  “Formally defined, telemedicine is the use of medical information 
exchanged from one site to another via electronic communications to improve a 
patient’s clinical health status. Telemedicine includes a growing variety of applications 
and services using two-way video, email, smart phones, wireless tools and other forms of 
telecommunications technology.”  (American Telemedicine Association)

Telemedicine has been around for years and now will begin to take over healthcare.  
Three things had to occur for this to happen.  The first was technology.  Technology had 
to be good enough to replicate what providers could do in person.  We are at that point.  
Telemedicine system video capability is now fast enough and clear enough to simulate 
a live, in person, history and examination in a large number of cases.  Test results, both 
written reports and diagnostic images themselves, can be seen simultaneously.  Some 
telemedicine devices now have the same equipment doctors need when they examine 
patients in person, such as a stethoscope.  Ophthalmologists can look in a patient’s eyes 
and dermatologists can see a patient’s skin with equal or better precision.

The second was demand.  Demand first occurred in situations where live physicians were 
not available.  Patients could be seen by providers thousands of miles away.  No longer 
was it acceptable for a patient not to access a medical emergency service just because 
a hospital didn’t have a specific type of physician.  Patients and society now demand 
fast access to quality information and services.  Current and future generations will not 
stand for delay in care, needing to take hours out of their day with travel, sitting in waiting 
rooms, when they can access similar care in minutes without leaving their location.

The third was legislation and, as usual, this has lagged behind the other two.  Technology 
moves fast, legislation the opposite.  However, technology and demand, coupled with 
telemedicine’s ability to lower costs and increase care will undoubtedly drive legislation 
forward where it needs to be.
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Neurology provides a great example of how technology, demand, and legislation came 
together to move telemedicine to the forefront of care.  In neurology, it was in the case of 
acute strokes.  Neurologist are in short in supply.  Most hospitals do not have them.  

New life saving therapies for acute stroke required action in a short time window of a few 
hours.  Stroke therapies were supported by legislators and Medicare since stroke is the 3 
highest cause of death in the United States and the highest cause of disability.  Hospitals 
were being told that they needed to provide acute stroke care without the ability to do so.  
The problem was solved with telemedicine.  Within minutes, hospitals could access the 
expertise of a neurologist when a patient arrived at the emergency room. 

Video telemedicine can occur between 2 people through any 2 devices that have a 
camera.  Apps and EHR’s already exist that facilitate video interactions between providers 
and patients through secure platforms.  These platforms will replace many of the office 
visits between primary care doctors and their patients. They will also allow a patient 
in their primary care doctor’s office to connect with a specialist when consultation is 
needed.  Specialty care can occur in minutes, the same day, instead of the 3 to 6 weeks it 
customarily takes to see a specialist in their office.

Legislation — the time to catch up with technology and demand is now

Legislators must allow healthcare to embrace technology wherever possible.  Any 
advancement that makes it easier for doctors and patients to exchange information, 
enhance patient care through meaningful digital interactions, should be embraced as 
long as it meets privacy and security standards.

Legislators must remove barriers to healthcare innovation.  When it comes to technology 
that improves care, makes access readily available, reduces costs, and improve efficiency, 
the lobbying efforts of groups that benefit from the old system must not be allowed to 
stand in the way.  

Federal and state legislators must allow patients to access the healthcare system through 
digital and remote platforms if they choose to do so.  Currently, each state legislates how 
a healthcare encounter can occur.  In many cases, it is illegal for a patient to access a 
physician who is not licensed in their state via telemedicine, even if there are no physicians 
capable of handling the patient’s problem in the state.  While the states should retain 
their own jurisdiction of licensing rules, the rules governing patient accessing physicians 
out of state need to be more seamless.
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One of the barriers that prevent the adoption of new technologies is the difficulty 
that doctors have getting paid for services associated with non-traditional healthcare 
encounters. State legislators need to ensure that physicians that offer innovative services 
receive compensation for them from third party payers if they are to be widely adopted.

Conclusion

Healthcare reform is supposed to improve patient care while reducing costs.  It is 
supposed to increase access to needed care while reducing waste and unnecessary care.  
Technology, entrepreneurs, patient demand for telemedicine, and easy access to data will 
lead the way.  Legislation at the state and federal level must embrace digital health and 
remove unnecessary obstacles standing in the way. 
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RIGHT TO CARE LEGISLATION PROTECTS 
PATIENTS & THEIR DOCTORS
By: Meg Edison, MD

Physician burnout, early retirement, and subsequent physician shortages are all current 
trends in medicine today and these problems are escalating. While many factors contribute 
to these problems, which are approaching crisis levels, a common thread is the seemingly 
endless, time-consuming, and expensive bureaucratic demands that takes away time 
from doctors and strips away the joy from patient care. 

A good deal of this red tape comes from the federal government, with little to no relief in 
sight. Faced with federal dysfunction, the challenge for states is to find innovative ways to 
protect patients and their physicians with state based solutions.

One of the biggest contributors to physician burnout and early retirement—Maintenance 
of Certification (MOC)-has an easy, tested, and elegant state-level solution.  The degree to 
which MOC is negatively affecting patients and their physicians cannot be overstated, yet 
very few outside medicine have heard of it or are aware that it is one of the key drivers in 
physician stress and early retirement. 

One reason many have not heard of “MOC” may be because it has nothing to do with 
medical education, training, or licensure. “MOC” is an invention of the American Board 
of Medical Specialties (ABMS) that has changed board certification from a voluntary one 
time test, as originally intended, into a highly invasive, expensive, and mandated program 
that is resulting in good doctors leaving medicine.

In order to become a licensed physician, doctors must graduate from an accredited 
medical school and pass a series of examinations (USMLE Steps 1, 2, 2CS and 3). Following 
completion of a three to seven year residency program, doctors may apply for a state 
medical license to practice medicine. Each state has different “continuing medical 
education” (CME) requirements to demonstrate ongoing education necessary to maintain 
a medical license. This may be as many as 50 hours per year. 

After completion of residency or specialty fellowship training, physicians may also take a 
“specialty board examination” administered by one of the 24 boards that comprise the 
American Board of Medical Specialties. The ABMS is a 501-c-6 non-profit organization, 
but that does not mean that they are not interested in developing products which will 
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bring revenue to their respective organizations. The board certifying exam is purported 
to be voluntary, inasmuch as it is not required for medical licensure in any state. The 
majority of physicians completing their residency take this exam because it conveys a 
level of expertise in their field. After passing the test, doctors are able to call themselves 
“board certified” in their specialty (surgery, pediatrics, internal medicine, etc.). The ABMS 
has branded the term “board certified.”

Initially, this was a one-time examination, never to be repeated. In some respects it can 
be compared to the bar exam for lawyers or CPA exam for accountants, except that in 
the case of doctors, board certification is not required for state licensure.  The problem is 
that over the past few years, these specialty boards changed the rules without any input 
from their diplomats (this term needs to be defined – who are these people and what do 
they do?), While at the same time working to make this program mandatory to practice 
medicine. 

In an attempt to further increase revenues, the ABMS has moved from a one-time 
exam at a modest fee, to a program called “Maintenance of Certification” (MOC).  This 
has mushroomed into a billion dollar industry involving multiple secure examinations, 
ongoing online testing, research on patients and exorbitant fees. The most recent 
analysis published in the Annals of Internal Medicine, estimates the cost of “maintaining 
certification” at $5.7 billion over 10 years with 32.7 million physician hours spent on this 
process instead of seeing patients.  This analysis only looked at internists certified through 
the American Board of Internal Medicine. There are 23 other specialty boards doing the 
same thing.

These unilateral changes to board certification would not be quite so onerous if MOC 
was truly a voluntary program, as the specialty boards claim it is, and if physicians could 
simply opt out.  Although not required for a medical license, ABMS has advertised their 
MOC product to hospitals and insurers as a “quality measure,” despite any evidence to 
support this claim.  Two recent studies in JAMA show MOC is not linked to better patient 
outcomes.   

Hospitals and insurers want to advertise their doctors as “board certified” for marketing 
purposes, so MOC is often required for a physician to work in a hospital or to be included 
on an insurance panel.  Physicians are in a very precarious position, where these outside, 
unaccountable board certification companies have ultimate authority over the ability for 
a doctor to practice medicine. As a result, doctors are forced to do anything, and pay any 
amount to the specialty boards, in order to work. Refusal by doctors to pay the thousands 
of dollars required to maintain their certification at any point, even after decades of 
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compliance, will result in the board stripping a doctor of its certification. There are no 
exceptions for extenuating circumstances such as a personal or family health crisis. 

These tests are highly irrelevant and often outdated, and many are designed with a 
20-30% failure rate to ensure re-examination with additional fees associated with it. If 
a physician fails the MOC exam a certain number of times, the only pathway to regain 
board certification is to complete an additional year of residency training. This can be 
demeaning to a physician who has provided excellent care to his patients for years, and 
disruptive or devastating to a medical practice and to patients. There are no waivers; there 
are no alternative pathways.

Unbelievably, the board members who invented MOC exempted themselves and their 
contemporaries, creating a “grandfathered” class that has no MOC requirements. This sets 
up a highly discriminatory credential that harms younger physicians, but exempts older 
physicians.

The MOC process and the desire to do away with it should not be interpreted as an 
attempt to avoid “keeping current.”  Physicians are licensed by the state and part of this 
process includes documentation that a physician has completed a minimum amount of 
Continuing Medical Education (CME) hours, set by each state Medical Board. It has never 
been up to the medical specialty boards to get involved with this, and the only reason 
that they do so is to participate in the financial benefits associated with testing doctors. 
Furthermore, it should be up to an individual doctor what the most beneficial continuing 
education would be for them, and not the decision of a specialty board.

Faced with this trap of endless testing, research, and fees, many physicians choose to 
retire rather than endure another cycle of MOC. For physicians who are willing to put up 
with this program because they wish to work in a hospital or see patients with insurance, 
there is still the negative impact upon patients. Compliance with this process takes away 
valuable time from doctors which could be better spent caring for patients. In addition, 
physicians are unable to choose the type of continuing medical education specific to them 
and the problems that they see in the patients that they serve. They are only allowed to 
learn what the boards think is necessary.

Most insidious is the “practice improvement” component of MOC, where physicians have 
to perform research projects on their patients, often without patient consent, and send 
that data to the specialty boards.  Some of these research projects are seemingly benign 
but are completely useless, such as having patients rate the doctor’s hand washing 
technique. Some are more concerning such as the requirement of doctors to enlist patients 
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into untested protocols for research purposes.  Even more devastating is the impact on 
long-term medical progress: novel research is put on a back burner, as doctors are busy 
complying with the MOC research. 

In as much as there is no oversight of these specialty boards, they can change requirements 
and fees capriciously. The efforts of the specialty boards to convince health insurers and 
hospitals to require physicians to purchase and participate in this product have been 
very successful. Physicians must choose between compliance, giving up their patients, or 
retirement. Options such as class-action lawsuits and federal anti-trust lawsuits are being 
pursued but are years away from being settled. 

The best strategy at this time to deal with this MOC trap is via state legislation that protects 
the voluntary nature of MOC, preventing its requirement for hospital privileges, insurance 
participation or state licensure (being discussed in some states).  In 2016, Oklahoma 
unanimously passed the first “Right to Care” legislation (SB 1148).   In 2017, there are 13 
states with Right to Care legislation pending.  There currently is no one “model language” 
being used, although the American Legislative Exchange Council (ALEC) approved very 
broad model language in 2014 in the “Patient Access Expansion Act.”   Later this year, the 
AMA will also produce model state legislation on MOC. 

“Right to Care” legislation protects patients and their physicians from undue influence by 
these outside unaccountable board certification companies.  It places the state board of 
medicine back in control of continuing education and discipline within a state. It opens up 
a free market for continuing medical education conferences and programs by ensuring 
that one company no longer has a monopoly on this process. 

This legislation improves patient access by attempting to address the problem of physician 
shortages, caused by the MOC process. Physicians will no longer feel pressured to consider 
early retirement rather than dealing with the onerous, expensive, and irrelevant cycle of 
MOC. It protects the physician-patient relationship, as insurance companies and hospitals 
can no longer cut off a patient’s access to their doctor, should the doctor choose to stop 
participating in MOC.   This legislation also encourages ethical novel medical research, 
as physicians are not compelled into performing research for outside entities and can 
instead work on their own novel research using proper informed consent. 

Improved health care access, medical education, and medical research are tangible 
benefits associated with Right to Care legislation. The intangible benefits—the positive 
effect upon physician morale and autonomy—are not to be over-looked. Removing 
red tape and unnecessary bureaucracy allows physicians to return to what they love -- 
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caring for patients. Right to Care legislation is Right to Work legislation. Right to Care is a 
healthcare prescription that every state should follow.
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HOW THE CURRENT MEDICAL LIABILITY 
SYSTEM FAILS PATIENTS
By: Hal Scherz, MD and Brian Hill, MD

The problems with health care in America are numerous and often interconnected. As the 
cost of care continues to move in the wrong direction, policy makers and politicians focus 
predominantly on healthcare insurance, believing that the solution lies there. Although 
tackling the healthcare problem needs to start somewhere, it is clear that ignoring other 
factors of equal importance might be a mistake and make a meaningful and long term 
solution less likely. 

One such factor is the dysfunction that exists between the legal system and medicine. 
The current system pertaining to the adjudication of medical “mal-events”, through the 
current tort system, negatively impacts medical decision making by doctors, forcing 
them to always consider possible liability. This practice is called “defensive medicine” and 
significantly increases the cost of healthcare and often decreases the accessibility and 
quality of care. Moreover, the current tort system fails to help the people who are actually 
harmed by medical errors because they only receive a fraction of the compensation 
to which they are entitled, while other participants in this system (lawyers, insurance 
companies) are disproportionately enriched.  

An optimal medical liability system should ensure that the facts of each claim are properly 
evaluated, to assure all parties involved that the claim is legitimate and compensated 
fairly, while at the same time eliminating from consideration frivolous claims. There 
needs to be open communication and transparency when a medical error occurs and the 
patients need to have access to this information so that the validity, extent, and financial 
impact of the event can be fairly and accurately determined. A claim by a patient who 
has experienced an untoward medical event needs to be assessed in a fair and impartial 
manner by experts, to determine the legitimacy of a claim. Meritorious cases should be 
dealt with through a predictable, equitable, expeditious and fiscally sustainable process. 
Finally, errors need to be analyzed to improve patient safety and to prevent recurrent 
similar bad outcomes. The question of “why” and not “who” is important in addressing this 
problem, which is impossible to determine in a system designed to hide errors, because 
of fear of legal retribution. If this concern could be eliminated, then root causes for errors 
could be determined by the analysis of more accurate data, which would be easier to 
ascertain in a system that did not punish disclosure of such information. 
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Additionally, an ideal system would minimize collateral damage that we so often see in 
our current system of dealing with medical liability. It would end the practice of defensive 
medicine which occurs when doctors order tests, prescribe medications or even 
recommend procedures that may not always be necessary, but which they believe makes 
them less susceptible to patient dissatisfaction or bad outcomes from rare, but known 
medical conditions. Decreased utilization of unnecessary medical services reduces patient 
costs, the risks of bad events resulting from these tests or procedures, and decreases total 
costs to the system. It also frees up resources, making them more available to patients 
who actually need, and would benefit, from them. 

The current system has forced doctors to leave the profession or change specialties, 
resulting in critical doctor shortages in many areas of the country. It has also eroded the 
doctor-patient relationship, when doctors have to consider each patient entering their 
practice as a potential lawsuit. 

When viewing the current medical malpractice system through the lens of what is ideal, it 
is evident how damaging to the healthcare system the current tort system actually is. The 
current system is counterintuitive to the goals already presented.  

Medical error adjudication is based upon an adversarial process focused on the finding 
of negligence. Such an approach promotes concealment of injurious events rather than 
creating an environment conducive to an open and honest dialogue.  This lack of personal 
engagement, and the ensuing antagonism, induces bitterness between the patient and 
physician, disrupting the patient-physician relationship. This leads to a level of distrust on 
the part of the patient and creates anxiety amongst doctors. 

Upon initiation of legal proceedings, fault is directed at the physician who last interacted 
with the patient, but often lawyers tend to “load the boat” and bring everyone associated 
with the patient, into the case. The goal of both the trial and defense attorneys involved in 
the dispute is to “win the case;” not determining truth. Although truth, at times, may be 
uncovered, it is not the primary focus of the process, so its discovery becomes incidental. 
One defense attorney stated that, “a tort case is not about finding facts, but it’s about 
creating a story; creating villains, and creating a scenario that can persuade the jury to 
award compensation. The focus is on winning, not truth.” (1) In fact, the best predictor for 
the size of a medical malpractice award is the severity of the disability or extent of injury, 
not the presence of negligence. Because of this, doctors attempt to hide errors because 
of fear of financial loss and damage to their reputation. Consequently, the number of 
medical errors has not significantly decreased, despite attempts to control for variables 
that lead to them. Truth is obscured, and the opportunity to capture data regarding 
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negative medical events is lost. The learning potential is squandered and the ability to 
develop best practices remains unfulfilled. 

Defensive medicine is the biggest waste in the healthcare system and the sad part is that 
all the money spent toward this could finance an entire medical system for those who 
cannot pay for healthcare. PriceWaterhouseCoopers reported that $210 billion annually 
can be attributed to defensive medicine (2). A Gallup Physician survey puts this figure 
at $650 billion (3). A survey of physicians done by Jackson Healthcare found that 75% of 
physicians admit to practicing defensive medicine, principally to avoid having to go to 
court because they may have missed something; even rare and uncommon events (4). 

Patient compensation for medical errors is far from ideal. It begins with access to the 
system. Most patients will be unable to seek compensation for an adverse medical event, 
because malpractice lawyers will not talk to a patient whose award is deemed trivial or 
insignificant to them. The threshold to get a lawyer to take on a malpractice case has 
been reported to be about $500,000 (5). If someone is fortunate to get representation, the 
average time it takes to conclude medical claim proceedings is 3-5 years (6). Ultimately, 
the patient receives less than 20% of the award (7).

The solution to this problem requires bold steps, not Band-Aids. It cannot be repaired 
but needs to be deconstructed and put back together in a different way. Unless that 
is accomplished, the incentives to solving the problem of medical errors cannot be 
aligned for the stakeholders -- the patients and the doctors. All of the other parties in this 
process, such as lawyers and insurance companies, are disproportionately rewarded and 
determined to retain the status quo. 

Many of the attempts to repair this broken system have fallen short of the goal. The system 
must be fundamentally changed in order to create a meaningful solution. Caps on non-
economic damages decrease premiums for physicians but do not change the dynamic 
of the current tort system. Arbitration fails to avert the threat of legal proceedings. The 
fear of litigation remains a barrier to the disclosure and open discussion of medical error. 
Loser pays laws may decrease the number of court cases but the potential for litigation 
still remains. It also punishes patients with injuries that are associated with minimal 
economic compensation and individuals who cannot afford taking the chance that even 
a meritorious claim might be ruled against them (ie: indigent and elderly). The current 
system makes it unlikely that these individuals would ever receive compensation for real 
medical errors. 
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It is time to look for innovative ways to solve the shortcomings of the current system. 
Continuing to place doctors in an adversarial role with patients in a system built around 
a blame and shame approach will not allow for change. True reform will come when the 
system is altered to align the interests of medical caregivers and their patients. 
 A possible alternative exists outside of tort law.

Administrative systems would make more sense in the evaluation of injurious events. This 
approach utilizes panels of medical experts to evaluate cases on merit rather than emotion. 
In doing so, conclusions can be reached quicker and more fairly. Injured patients would 
receive compensation faster than they do presently, and since the system functions with 
less attorney interaction, more of the awards would go to those who have suffered injury 
from medical errors. Centralization of information in an administrative system designed 
to evaluate medical errors would allow analysis of those errors, with the goal being that 
of decreasing future events. If funded through current malpractice premiums, then the 
concerns of doctors regarding personal financial loss are removed, which would result in 
less defensive medicine. Outliers could be identified and state medical boards would be 
empowered to take proper disciplinary action.
 
In order to truly reform healthcare, medical liability must be addressed. It is time to 
embrace real change because nothing short of this will have any real impact on a badly 
broken medical liability system. 
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TRANSPARENT HEALTH CARE PRICING
KEITH SMITH AND THE SURGERY CENTER OF OKLAHOMA
By: Robert F. Graboyes

It’s neither exaggeration nor ideology to argue that the pricing of health care services 
in America resembles the pricing of everything in the old Soviet Union. That’s why Keith 
Smith’s Surgery Center of Oklahoma (SCO) stuns U.S. healthcare professionals, who are 
unaccustomed to meaningful, transparent prices.

In competitive sectors of market economies, prices reflect costs to producers and value to 
consumers. The price of a car is the sum of underlying costs: materials, labor, marketing, 
distribution, capital. The price also reflects the sum of characteristics that consumers 
value: speed, reliability, comfort, aesthetics.

In contrast, Soviet prices were accounting fictions, detached from real economic factors. 
Opaque and decreed by distant bureaus, they reflected bureaucratic divinations — not 
producer costs or consumer values. Prices provided little information about what to make 
or buy. And those same pathologies infect American healthcare.

Ask how much a surgery will cost. Your doctor will likely shrug or offer a meaningless 
number plucked from the firmament. After surgery, you’ll probably experience a months-
long stream of indecipherable documents.

Keith Smith and his partners decided to be the exception. The SCO website features outlines 
of the human body. Click on the knee, and down falls a menu of surgical procedures. 
Click on “Total Knee Replacement,” and up pops a price: $15,550. Click again to schedule 
surgery. Once you have your new knee, you pay $15,550 — period.

Each semester, I show SCO’s website to my graduate students, all of whom are mid-career 
health professionals — doctors, nurses, professors, hospital administrators.

“Where do the anesthesia charges show up?” One asks. “They’re already included in that 
price,” I answer.

The students then cock their heads the way my dogs do when I play a harmonica. Unlike 
typical hospitals’ charges (or Soviet prices for tractors or tomatoes), the $15,550 reflects 
actual underlying costs.
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Keith tells of a patient in Georgia who needed a particular surgery and happened onto 
SCO’s website. The procedure cost around $3,600 at SCO. The patient’s hospital in Georgia 
was going to charge $40,000. The patient told his doctor that, given these prices, he would 
go to SCO.

Confronted with this challenge, the Georgia hospital dropped its cost by 90 percent to 
$4,000 — so the patient opted to have the procedure there. Afterward, he called SCO, a 
bit apologetically, to tell Keith he had saved him $36,000 without even doing the surgery. 
Keith says the story itself was more valuable than the $3,600 he would have charged.

Keith says physicians were initially skeptical about transparent pricing but are coming 
around to the idea. A modest number have begun moving to similar pricing models. 
Many have banded together as the Free Market Medical Association, which connects 
cost-conscious patients and providers. Still, there are impediments. Large hospitals and 
insurers have strongly resisted this movement. Most insurers refuse to allow employers 
with whom they contract to engage in direct contact with such facilities.

Perhaps the biggest impediment to transparent pricing is the federal government’s 
outsize role in providing health insurance. Programs like Medicare rely on price controls 
and rationing (formal and informal) to balance supply and demand and maintain budgets. 
Private insurers design their plans to mimic Medicare — in part because it is easier to do 
so than to maintain two radically different pricing models.

Still, Keith is optimistic, noting that individuals and self-funded employers are rejecting 
hospitals’ opaque and inflexible pricing and shifting their contracts to facilities like 
SCO: “The state of Oklahoma’s self-funded health plan is now waiving all out-of-pocket 
expenses for beneficiaries who elect to secure their healthcare services at transparently 
priced facilities like mine. A $200 million savings is predicted for the first year this is fully 
operational, after a limited roll out this past April.”

Interestingly, SCO and other facilities with transparent pricing regularly attract patients 
from Canada and other foreign countries. In part, this is because in those countries, as 
in America, incoherent healthcare pricing fails to reflect costs to producers and value to 
consumers. Our problems are visible in patients’ indecipherable hospital bills. In Canada 
and Europe, public financing of healthcare may render the problems less visible, though 
no less real.

(This article first ran in InsideSources on October 12, 2016.)
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INDEPENDENT SURGERY UNITS 
CAN SAVE PATIENTS MONEY
By: Andrew Poole, FACHE

Independent surgery centers in Virginia and around the country are modern, specialized 
facilities providing patients surgical services and trained physicians that offer surgeries at 
dramatically lower prices than do neighboring hospital centers, the traditional venue for 
patients to turn to when faced with an operation.

Here is one example in Virginia:
The Monticello Community Surgery Center (MCSC) is a physician-owned multi-specialty 
Ambulatory Surgery Center (ASC) located in a modern, facility in Charlottesville, Virginia.  
It is fully accredited by the Accreditation Association for Ambulatory Health Care, which 
recognizes organizations that meet or exceeds nationally recognized standards of care for 
quality and safety. 

This surgery center began operations in 2003 as a joint venture between the physicians 
and a local community hospital.  When the hospital was acquired by a larger health care 
system in 2012, our physicians determined that to remain independent and provide optimal 
care to their patients they needed to exit the joint venture. After the exit, we changed 
our name from the Martha Jefferson Outpatient Surgery Center, becoming Monticello 
Community Surgery Center (MCSC), and ultimately were forced to move to a new physical 
site in 2014, where we have continuously operated since.  

We performed over 5500 medical procedures in 2016, and are continuing to add new 
services.  Specialties offered at MCSC include General Surgery, Ophthalmology, Orthopedic 
Surgery, Otolaryngology, Neurosurgery, Podiatry, Pain Management and Urology. As an 
Ambulatory Surgery Center, all procedures are done on an outpatient basis.  Candidates 
for care at an ASC are screened carefully by their surgeon and anesthesiologist to make 
sure they can have their procedure done safely.  Individuals who require an overnight 
stay, or those with significant health issues which may complicate care, are not good 
candidates for care at an ASC.  

In 2012, the decision to remain independent in a largely consolidated health care market 
was a difficult one, and remains rife with challenges.  This decision was based on the 
belief that physician owned practices can deliver the right care for its patients in a more 
effective and efficient manner.  Independent Ambulatory Surgery Centers have been 
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recognized, as delivering higher patient satisfaction scores, with lower complications and 
at a lower cost than when patients receive care in a hospital or hospital based center.  
Satisfaction in an ASC was found to be rated as 92% positive vs. 70% for hospital based in 
a hospital setting in data collected by the Surgery Center Network.  With the health care 
consumer clamoring for a better level of care, provided safely and at a lower cost, one 
would expect to see more physician’s and health systems working to perform a greater 
number of procedures in centers similar to MCSC.  

However, ASC’s are typically reimbursed at a much lower rate than Hospital Outpatient 
Departments (HOPDs). Thus, cases done at an ASC serve as a direct threat to current 
revenue streams of the hospital systems.  Hospital systems work vehemently to fight any 
new ASC construction through the Certificate of Public Need process (see other articles 
in this Handbook about Certificate of Public Need), and attempt to prevent physicians in 
their area from performing surgeries at an ASC.  To simply relocate our existing practice 
within the same town was a year-long process involving legal fees amounting to millions 
of dollars.  

Advantages of Ambulatory Surgery Centers

Performing surgeries in a hospital or in an HOPD is a greater personal health care expense 
to consumers.  Health Care Blue Book sponsored a review of commercial claims completed 
in 2016 and demonstrated an annual savings of $38 billion dollars attributable to the use 
of ASC’s over Hospital Outpatient Departments.  $33 billion of these savings was by the 
insurance provider, which increasingly is the employer, and $5 billion on the part of the 
patients.  They also identified an additional $55 billion of savings based on additional 
procedures that could be performed in an ASC, but instead were done at the more-
costly HOPD.  Add to this an additional $2.3 billion saved annually to Medicare because 
of procedures performed in an ASC that researchers at University of California-Berkley 
reported in 2014. 

While hospital systems seek to employ the remaining independent physicians, or create 
relationships to drive referrals to their more expensive centers, patients remain largely 
unaware of the financial impact on them depending on where the surgery will occur.  
As identified by the word COMMUNITY in our name, we feel a responsibility to our local, 
regional, and even national community to inform individuals about this impact and to 
offer high-quality care at a lower cost directly to the patient.  The physicians at MCSC 
believe that if individuals are given the information about the available care with regard 
to both outcomes and price, then they will be able to make the best decision about their 
care which will ultimately help to lower the health care costs for everyone. 
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The problem is that most patients do not think to ask about where the surgery will be 
performed or how that impacts their out-of-pocket expenses.  The common belief is, if I 
have insurance, and in their network, then I am covered. In reality, a surgery done by the 
same physician can have significantly different costs based on the facility’s fees.  In the 
review by Health Care Blue Book, it was found that facility prices can vary by over 600% 
within the same community for the same procedure.  

Even when patients attempt to seek the information about costs, it can be confusing and 
complex.  Hospitals are reluctant or incapable of providing this information. Generally, 
the patient will receive three bills: one from the surgeon; one from the anesthesiologist; 
and one from the facility itself.  The physician typically receives a similar reimbursement 
wherever the operation is performed.  Anesthesia rates can vary, but the largest factor in 
surgery cost variation lies with the facility fees. 

While we do not seek out other local surgical provider’s facilities fees, we frequently receive 
calls to inquire about price and are met with disbelief. It is not uncommon for the facility 
fees of our ASC to be thousands of dollars less than those at the local hospitals.  A patient 
requiring a sinus procedure by an ENT surgeon was quoted a facility fee that was 10 times 
higher than what we would have charged ($3,000 vs. $30,000).  If this patient had a 20% 
coinsurance for that procedure, his out of pocket cost would be $5400 more for the same 
doctor to do the operation in the hospital rather than the ASC.  

Bundled Surgical Pricing

While the lower rates of an ASC such as ours helps those with more traditional insurance, 
it is amplified for  those who are uninsured or have a large out of pocket expense, such 
as with a high deductible plan.   For those individuals, a bundled price offered outside 
of traditional insurance can result in thousands of dollars of savings. Since opening our 
doors, we have posted and honored a fair, bundled price for any individual who does 
not have insurance or decides not to use it.  With a bundled price, all of the 3 charges, 
plus standard post-operative care are included. Bundled pricing is achievable because 
by eliminating insurance, administrative costs and total overhead is greatly reduced. This 
practice has resulted in hundreds of patients traveling to MCSC for their care from as far 
away as Seattle, Washington and the Virgin Islands.  

Recently, we have provided care for a patient requiring ACL replacement and meniscal 
repair.  The patient was quoted a facility fee by a hospital of over $15,000. We provided care 
at a bundled rate, or just $9,040.  This patient saved approximately $10,000 by coming 
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to see us. There occasionally will be charges not covered in the bundled price such as 
surgical implants. These charges are passed along directly to the patients at our cost and 
with no mark-op. A hospital will typically mark-up implants 2-3 times or more. Some savvy 
health care consumers in high deductible plans utilize our bundled price rather than 
their insurance.  A person with a $10,000 deductible plan may have to pay that entire 
amount for a surgery rather than pay the bundled rate.  In 2015 the average cost of an ACL 
reconstruction nationwide was $9,276.  If an individual, instead, opts for a bundled rate at 
our surgery center, they would pay $6990.  That is a savings of over $2000 for an individual 
who opts not to use insurance.  

When MCSC was being developed, we consulted with Dr. Keith Smith- the founder of the 
Surgery Center of Oklahoma and the Free Market Medical Association.  The Surgery Center 
of Oklahoma has been a trailblazer in the Free Market movement in health care. Its model 
of offering a single bundled price directly to the health care consumer or to the business 
funding the patient’s health care, resonated with our leaders.  Their model of bundled 
prices and price, transparency inspired us at MCSC. They have contracted with the State 
of Oklahoma, providing care for some state employees and already have demonstrated 
millions of dollars in savings over a short time period.  Along with a local Third Party 
Administrator, Jay Kempton, the Surgery Center of Oklahoma has developed a model for 
delivering a low cost bundled payment to self-funded entities, including municipalities. 

Oklahoma has used this bundled price model successfully, first on the county level and 
now at the state level to provide a “No-Cost” surgery option to their employees. Individuals 
who go outside of this option may do so but would pay the traditional coinsurance and 
deductible.  At the 2016 Free Market Medical Association, Dr. Smith reported plan members 
are utilizing the “no-cost” option over 70% of the time.  In the first two years, Oklahoma 
County has saved $1.7 million in health care costs.  County employees have saved $250,000 
in out-of-pocket expenses; about $2000 per person per procedure. Being able to replicate 
this model in Virginia could provide similar savings. We have met with local employers 
and municipalities that self-fund their health care coverage, and they are very excited 
about the concept.  

These plans have advanced as the employer, whether it be private industry, or a city 
or state plan, has entered into direct contracting with lower cost providers who offer a 
single, transparent price.  This work goes beyond surgery centers and includes services 
such as imaging and direct primary care.  Private industry has begun the practice of 
direct contracting on a smaller scale, including some serviced by MCSC.  One such group 
BevCap touts a $1.5 million dollar savings through the travel surgery program, including 
procedures done here in Virginia.   
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There are willing providers and purchasers in the health care market, but large insurance 
companies stand in the way.  Removing the obstacles that stand in the way of companies 
(especially those that self-fund their own health care) from reducing their healthcare 
costs while maintaining high quality care needs to be a focus for Virginia.  One barrier is 
the restriction which prevents patients from utilizing cash pay options and then allowing 
them to apply those expenses to deductibles or seek reimbursement from the insurance 
company with which whom they are insured. This small change would incentivize patients 
to seek seeking out more affordable cash pay options.  

Virginians can experience a reduction in their health care expenses by demanding to 
know the price of care.  This extends beyond surgery to services such as lab work, imaging 
studies and consultations. The push for price transparency, both in cost and outcomes, 
should be driven by consumers and supported by legislation.  In 2015 Virginia passed 
legislation supporting price transparency in Health Care.  As we have seen with the work 
done in Oklahoma, Virginia has the opportunity to use the data on price and quality to 
significantly lower the cost of care for its citizens.  With healthcare benefits escalating for 
Commonwealth employees, there is a huge amount of potential savings for the State and 
its taxpayers.  Following in the footsteps of Oklahoma, developing a network of providers 
across the state willing to provide care at a fair, bundled rate could put money back in the 
hands of our state employees and help with the state and local budgets.  

Additionally, the state should look to examine and remove the current barriers that 
prevents in the expansion of ASCs and should also encourage bundled surgical price 
utilization.  Specifically, this would include expanding access to high quality, lower cost 
settings by eliminating the Certificate of Public Need process.  
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IMPROVING HEALTH CARE IN RURAL AMERICA:  
A GUIDE TO POLICY MAKERS
By: Bill Finerfrock

There’s an old saying in the rural community:  “Once you’ve seen one rural community, 
you’ve seen one rural community.”  These words are critically important to understanding 
the best approach to reforming our nation’s healthcare delivery system and, more 
importantly, the best approach to address the unique healthcare challenges and needs 
of rural communities.

Rural America is not monolithic

At the outset it bears stating the obvious:  How you effectively deliver healthcare in rural Montana, 
is different than how you will effectively deliver healthcare in rural Virginia.  The people of rural 
Maine are different from rural Mississippi.  And, because of this fundamental reality, flexibility in 
addressing the unique healthcare delivery needs of rural communities is essential.  

Giving states flexibility, as has been proposed by some federal policy makers, is not just a 
“state’s rights” philosophical battle cry, it is a necessity born of the fact that the geographic, 
demographic, economic, and population density differences demand different approaches 
to paying for and delivering quality healthcare.  It is simply not possible to design a program 
in Washington, DC that meets all of the unique needs of all Americans.  

This does not mean there is no role for federal policy makers – Congress and the agencies.  
Indeed, to the extent federal dollars are at stake (particularly federal matching dollars for 
Medicaid) the federal government must maintain some control over how those dollars are 
spent.  If Medicaid is truly a federal state partnership, then each of the partners must play 
a role in determining how the money is spent and evaluating the success at achieving the 
goals of the program.  

Rural Providers are heavily reliant on Medicare and Medicaid revenues

Healthcare providers receive the money they obtain for delivering healthcare from four 
main sources:

•	 Medicare
•	 Medicaid 
•	 Commercial Insurers 
•	 Individuals (self-pay)
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The “mix” of revenue sources varies considerably depending on whether the provider is 
located in an urban/suburban area or a rural area.  Most rural providers are disproportionately 
dependent on government payers (Medicare and Medicaid) for the majority of revenues.  
Commercial payer revenues, which are typically higher on a per claim basis, constitute a 
relatively small percentage of a rural provider’s revenues.  It is not uncommon for Medicare 
and Medicaid revenues to exceed 60% of a rural providers total revenues and in some rural 
pediatric practices, Medicaid could represent 90% of the practice revenues.  

For years, the Medicaid (and to a lesser degree Medicare) programs relied on the generosity 
of health care providers to receive less than market-value for services provided to Medicaid 
beneficiaries.  The general philosophy seemed to be that “profits” from commercially 
insured patients could offset “losses” for care provided to Medicaid or Medicare patients.  

In rural communities, this trade-off simply didn’t work because there was insufficient 
revenue from commercial payers to offset these losses.  And as commercial insurance 
payments became tighter and tighter, the profit margins for the so-called “no paying” 
patients evaporated.  

Because of their reliance on Medicare and Medicaid relative to commercially insured 
individuals, it is critical to the survival of rural hospitals and rural clinics that the revenue 
generated by federal programs at least cover the costs associated with providing care to 
these patient populations.  Cost shifting just isn’t an option.

Unique Payment Models

Over the years, the federal government and commercial payers have tested and adopted 
a variety of different payment models to determine how best to compensate providers for 
the care they deliver.  In the mid-1980s, we transitioned from a hospital payment system 
that was based on “reasonable costs” to a Prospective Payment System (PPS) that paid 
hospitals based on the average cost of care for a typical patient with the principle diagnosis 
at time of admission. 

It wasn’t long after this “average cost” method of payment began that it caused problems 
for rural hospitals.  Throughout the late 80s and into the early 90s, we saw massive closures 
of rural hospitals due to financial insolvency.   In the late 90s, Congress approved a return 
to cost-based payments for these small rural hospitals (15 or fewer beds) when it created 
the Critical Access Hospital (CAH) program that pays 101% of costs of care for Medicare 
patients.  The cost-based CAH program has been essential to the survival of the more than 
1,000 CAHs located throughout the United States (eight in Virginia).  
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The Rural Health Clinics (RHC) program, which provides cost-based payment for primary 
care clinics located in under-served rural areas, has also been critically important to 
ensuring continued access to primary care in rural states and communities.  There are 
over 4,000 federally certified RHCs nationally and 30 in the Commonwealth of Virginia.  

Although not perfect, the importance of the RHC and CAH payment models is that they 
are based upon the individual costs of the hospital or clinic.  This allows for variability 
within a state and among the states to reflect the unique cost of delivering healthcare in 
each community.  

Size Matters

In an effort to address the rising cost of healthcare, many third party payers, including 
the federal government (Medicare) and state governments (Medicaid) are attempting to 
shift the liability for clinical decision making from the third party payer to the individual 
clinician. In other words, insurance companies, which were created to spread risk over 
large numbers of people in order to minimize the potential for financial ruin from health 
care costs, now want to redesign payment models for rural providers so that the providers 
themselves bear the financial risk for clinical decision making, not the insurance company.  

This cost-shifting philosophy is not unique to commercial insurance companies and can 
also be seen in new Medicare and Medicaid payment policies that seek to cap provider 
payments based upon either capitation or so-called “bundled payments” or “episode of 
care” payments.  

Actuarial scientists (those really smart kids in high school who were good in math) will 
tell you that if the number of people is large enough, they can reasonably predict what 
percentage of people in the group will develop certain diseases and require hospitalization 
over time.  But there is a limit to what actuarial science can reasonably predict.  It can tell 
us that out of 1,000 people, 100 are going to be hospitalized; it just can’t tell us which 100.  It 
can tell us that out of 100,000, X% will get cancer, it just can’t tell us which of those 100,000 
people it will be.

Rural health providers suffer from the opposite problem.  For them healthcare is small 
numbers. 20 patient visits per day, 100 per week.  Given the fixed costs of operating a 
medical practice, maintaining a viable medical practice on such low volume is extremely 
difficult.  
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When you hear politicians and insurance company executives at all levels talk about 
moving away from the “inherently inflationary” fee-for-service system to alternative 
payment models, rural America should be afraid … very afraid.  What this means is that 
the doctor is about to assume financial risk for clinical decisions.  

Current provider payment models cannot adequately adjust for risk.  So unlike health 
plans that will receive additional monies to shield against “adverse selection,” no similar 
payment adjustments are made for clinicians who have a run of “bad luck” when it comes 
to high cost patients.  

Workforce

Finally, we cannot talk about improving healthcare in rural America without recognizing 
the challenges these communities face in attracting and retaining qualified health 
professionals.  For many years, we operated on a “physician-only” workforce approach and 
over the last two decades we have come to realize that there are many well-qualified health 
professionals who can deliver a range of services to rural communities much more cost-
effectively.  We must recognize that meeting the challenge of rural healthcare will require 
a very diverse health workforce.  Physicians, PAs, NPs, Nurse Midwives, Psychologists, 
Social Workers and others working collaboratively to the full extent of their educational 
preparation.  

State legislatures and regulatory boards must re-examine the various practice laws and 
regulations to determine whether there are artificial barriers to full use of all appropriately 
trained health professionals.  

Improving access to quality care must be the guiding principle.  

Conclusion

Retaining payment models that ensure that patient costs are covered by government 
programs and giving states some flexibility to adjust to the unique healthcare delivery 
challenges found in the different states are critical to designing an effective rural health 
delivery system.

Change, for the sake of change, is not healthy or effective.  Policy makers must look at 
what works in rural America and build on those documented successes and not try new, 
untested payment models on communities that already have difficulty attracting and 
retaining qualified health professionals.
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THE BENEFITS OF TELEMEDICINE IN EYE CARE
By: Dr. Steven Lee, OD

Telemedicine has transformed the delivery of care to the patient in a number of profound 
ways.  Not only are patients able to receive care in a convenient manner at the time of 
their choosing, but they are also able to receive care that they may not have been able to 
access in the past due to geographic challenges.  Furthermore, telemedicine may be a 
more financially viable option, especially for those with limited or no healthcare coverage.

As noted by the Ocular Telehealth SIG1, the eye is a window into the health status of the 
body.  In the United States alone2, there are approximately 14 million individuals over the 
age of 12 that have self-reported vision impairments due to an acuity level (eyesight) worse 
than 20/50.  Amongst the 14 million individuals, 11 million of them could have their vision 
improved to the bare minimum level of acuity to drive a car, which is 20/40, through the 
use of refraction and vision correction.  There are also 1.6 million individuals in the United 
States over the age of 50 who have macular degeneration, a disease process that affects 
the central portion of vision.  There are also 5 million individuals in the United States that 
are 40 years of age or older who have cataracts, a condition that clouds the overall vision in 
a patient.  And 2.7 million individuals in the United States also have glaucoma, a condition 
causing the gradual loss of vision due to increased pressure within the eyeball.  Nearly 
7.7 million Americans have diabetic retinopathy.  8.1 million Americans do not even know 
they have diabetes. 

Each of these vision or eye health issues can be solved or monitored via telemedicine.

Convenience

Vision and eye health care has made significant strides since the phoropter eye exam 
instrument of old.  Today, online vision tests can alert patients of potential deficiencies in 
their vision and advise them to visit an eye care professional for further evaluation as well 
as treatments that can be delivered via an online format.  Virtual Amsler grids can track 
the progression of macular degeneration in individuals with central vision deficiencies.  
Diabetes can be caught early in those 8.1 million unwary Americans, increasing the potency 
of their treatment process.  Each of these testing methods can be completed at any time 
of day or night, from the comfort of home without the hassle of making appointments 
and navigating complex family schedules.
S.M. Thomas and others concluded that teleglaucoma is beneficial for early detection 
of glaucoma, reduced wait times and travel times, cost savings, and increased specialist 
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referral rates3.  Telemonitoring is a game changer for patients with age-related macular 
degeneration and can improve vision outcomes, according to E.Y. Chew and others in a 
20164.  Telemedicine can even be used for monitoring the worsening of diseases over a 
long period of time, notes S. I. Mansberger in a study analysis from 20155.

Access

Telemedicine for the screening of diabetic retinopathy has found success in Italy6, where 
5.5% of its population suffers from diabetes, as well as in Zimbabwe7.  B. K.Host and others 
conclude in a 2017 study that teleopthalmology is a promising way to bypass the hurdles 
of providing eye care services to rural and remote populations8.  And in Hungary, D. 
J.Eszes discusses the reliability and satisfaction garnered from the use of a digital retinal 
screening device, and notes that telemedicine is a strong tool that can allow for faster and 
more comfortable diabetic retinopathy screening9.  In “Supply and Perceived Demand for 
Teleophthalmology in Triage and Consultations in California Emergency Departments” 
(2016), I. Wedekind and his colleagues suggest that teleophthalmology could help mitigate 
coverage gaps in emergency ophthalmic care10.  In their article “Improved access and 
cycle time with an ‘in-house’ patient-centered teleglaucoma program versus traditional 
in-person assessment” (2014), S.Arora and others state that teleglaucoma improves access 
to care and is a better way to manage glaucoma, as compared to in-person assessment11.

Cost Savings

According to the World Health Organization12, approximately 90% of the world’s visually 
impaired live in low-income settings and developing countries.  J. S. Wittenborn and others 
found that the home telemonitoring of patients with age-related macular degeneration 
who are at risk for choroidal neovascularization (new blood vessels growing in the eye) 
was cost-effective compared with solely scheduled examinations13.  And in 2015, S. Thomas 
found that teleglaucoma had a 20% increase in ophthalmologist-referral rates, reduced 
patient travel times by 61 hours, and reduced physician wait times by 30% as compared 
to in-person examination.  Additionally, Thomas found that teleglaucoma costs $872 per 
patient screened, which was 80% less than in-person examination.  Other noted benefits 
of teleglaucoma were its increased sensitivity and greater incremental effectiveness than 
in-person examination.  With many facets of eye care, it is a viable solution to break apart 
the individual components and allow patients to receive a la carte tests depending on the 
requirements of their visual function.  This can pertain to splitting apart refraction (the 
determination of glasses and contact lens prescriptions) from eye health checks (which 
include a dilation to look at the back of the eye).  Both are important, but individually
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can be highly beneficial as well.  In rural areas, telemedicine eye care and teleglaucoma 
improved the efficiency of healthcare service, and increased access to ophthalmic care14.

Summary

The revolution of healthcare in America demands a strong symbiotic relationship 
between traditional in-person care and modern telemedicine.  As noted in a study out 
of Canada, 15, the common goal is providing excellent, high quality, timely, cost-effective 
health care.  Acknowledging that it is appropriate to separate the individual components 
of a comprehensive eye exam in order to best care for the patient and also improve the 
economics of the health care system should be appreciated.  The best approach is a 
collaborative approach that combines the knowledge and skills of all stakeholders, while 
reducing inefficiencies.

Telemedicine in eye care should be encouraged and any existing legislative roadblocks 
should be reconsidered based on the current studies cited in this essay and the cost 
benefits and health consequences for the patients.
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DIRECT PRIMARY CARE:
THE SOLUTION FOR THE BROKEN 
HEALTHCARE SYSTEM BEGINS HERE
By: Lee Gross, MD

It isn’t often we can see positive, common-sense free-market ideas grab headlines when 
it comes to health care. But that is what is happening in Primary Care across the nation.
Direct primary care (DPC) is an innovative primary care medical practice model that 
eliminates third party payers from the primary care provider-patient relationship. This 
innovation is now allowed in Virginia thanks to concerned legislators who understood 
that it can reduce health care costs.  Governor McAuliffe, after vetoing similar legislation 
last year, signed this into law earlier this year.  Through a contractual agreement, a patient 
pays a monthly fee, usually between $50 and $100 per individual, to the primary care 
provider for defined primary care services. These primary care services may include: office 
visits; annual physical examinations; routine laboratory tests; vaccinations; wound care; 
splinting or casting of fractured or broken bones; routine testing (e.g. basic colon cancer 
screening); or other medically necessary primary care procedures. 

After paying the fee, a patient can access all services under the agreement at no extra 
charge, including chronic care management such as diabetes, high blood pressure, and 
high cholesterol. Some DPC practices also include routine preventative services, like 
laboratory tests, mammograms, Pap screenings, vaccinations, and home visits.  A primary 
care provider DPC model can be designed to address the large majority of health care 
issues, including women’s health services, pediatric care, urgent care, wellness education, 
and chronic disease management.  A few notable rural DPC practices also provide 
inpatient hospital care and obstetrics care.

In the DPC practice model, price transparency is the rule. The primary care provider 
eliminates practice overhead costs associated with filing claims, coding, refiling claims, 
write-offs, appealing denials, and employing billing staff. The cost and time savings can 
be reinvested in the practice, allowing more time with patients to address their primary 
care needs. In many instances, these DPC practices also arrange wholesale purchasing of 
labs, imaging, and physical therapy services. These savings are then passed directly along 
to the patient, often at discounts of up to 95% off of standard billed charges.  Examples 
might include a CT scan for $175, MRI for $225.  Many of these practices will also incorporate 
an in-house medication dispensary, where necessary medications are sold to patients at 
wholesale prices. In the latest development, DPC practices are now forging relationships 
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for price transparency among supportive specialist services, including inpatient and 
outpatient surgical care.

Differentiating from Concierge Medical Practices

Direct Primary Care is often referred to as “blue collar concierge care” or “concierge care 
for the little guy.” While the roots of DPC are in the concierge care model, the concierge 
relationship often targets a more affluent patient population and most concierge 
practices continue to bill third parties for services on a fee-for-service basis, in addition 
to the monthly fee.  The monthly fee in concierge is usually defined as being for “non-
covered services” such as after-hours phone support, extended office visits and same-
day appointments.  These are all standard procedures for the DPC practice, while still not 
billing for office based care. Many practices that would qualify for the definition will often 
refer to themselves as “Concierge” in their marketing, which does blur the definition. 

The generally accepted definition of DPC that is used in many state legislatures is that the 
practice must:

1) Charge a periodic fee

2) Not bill any third parties on a fee for service basis

3) Any per visit charge must be less than the monthly equivalent of the periodic fee.

Cost Savings with Government and DPC

Early adopters of DPC, Qliance in Seattle, Washington, using a DPC model for Medicaid 
Managed Care and a shared savings agreement showed millions of dollars in savings.  
At the same time, patients reported improved health and patient satisfaction. They also 
showed dramatic decreases in hospitalizations.  In Union County, North Carolina, Direct 
Primary Care was offered as a benefit for public employees.  Early data show a first year 
projected savings of $1.3 million to the county, while participating employees reported 
markedly improved general health and patient satisfaction.  Many of these patients had 
one or more chronic medical conditions.

A key lesson also needs to be learned from the Qliance experience. The Medicaid 
experience was so successful at cost savings that it invoked a “claw back provision” in the 
State of Washington that took back the money that was promised in the shared savings 
agreement between Qliance and the Medicaid managed care plan. This began a series of 
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catastrophic turns that ultimately resulted in the demise of Qliance. Michigan is currently 
designing a DPC pilot program, and lawmakers have used the Qliance experience as a 
guide to avoid future calamities. 

Obstacles to Adoption

It has been argued that a DPC practice charging a flat monthly fee for “unlimited” medical 
care, that is not fee-for-service, could be viewed as a risk bearing entity by a state insurance 
commissioner, subject to the same laws as an insurance company. 

As of August 2017, twenty-three states have approved legislation which defines DPC 
agreements or services as outside the scope of state insurance regulation: Alabama, 
Arizona, Arkansas, Colorado, Idaho, Indiana, Kansas, Kentucky, Louisiana, Maine, Michigan, 
Mississippi, Missouri, Nebraska, Oklahoma, Tennessee, Texas, Utah, Virginia, Washington, 
West Virginia and Wyoming . There is a DPC law in Oregon, but it is generally felt to be so 
restrictive that it is unfavorable to the growth of DPC. Several other states have legislation 
development in process. 

DPC and Health Care Reform

The Patient Protection and Affordable Care Act (PPACA – most often shortened to the Affordable 
Care Act or Obamacare) addresses the DPC practice model.  The individual responsibility 
provision of PPACA requires individuals to obtain health insurance coverage that meets 
minimum essential coverage standards in the law.  Failure to do so results in tax penalties.

Direct primary care arrangements alone do not constitute minimum essential coverage 
because they do not cover catastrophic medical events.  A qualified health plan under 
PPACA is permitted to offer coverage through a DPC medical home plan if it provides 
essential health benefits and meets all other criteria in the law. Patients who are enrolled 
in a DPC medical home plan may be compliant with the individual mandate if they have 
coverage for other services, such as a wraparound catastrophic health policy to cover 
treatment for serious illnesses, like cancer, or severe injuries that require lengthy hospital 
stays and rehabilitation. The proposed American Health Care Act (AHCA) – recently 
passed House alternative to Obamacare that failed in the Senate -- used the definition of 
a Qualified Health Plan with DPC and an associated wraparound policy.

The bipartisan sponsored Primary Care Enhancement Act of 2017 (H.R. 365) clarifies the IRS 
treatment of DPC arrangements, and defines fees paid to DPC providers as qualified pre-
tax health expenses from Health Savings Accounts and Health Reimbursement Accounts.
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Next Steps

We are nearing the tipping point where more than half the states in the nation support DPC 
through legislative protections.  As the movement grows, we will quickly see the interest 
in incorporating DPC into employer sponsored health plans and government employee 
benefits programs. There will be more interest in Medicaid and Medicare pilot programs.  
This will put DPC scalability to the ultimate test, as large corporate DPC organizations have 
stumbled recently, as they try to attain the known DPC benefits of individuality under a 
much larger umbrella. Individual and small group practices will continue to grow and 
flourish. There will be a need to incorporate DPC business model education into medical 
education curriculum.  This will require efforts by the professional medical societies and 
organizations such as the Benjamin Rush Institute.

Physicians seeking to gain more knowledge will find a vast array of seminars and events 
offered all around the country. One of the more popular programs is the Nuts and Bolts 
conference series put on by Docs 4 Patient Care Foundation. These events draw hundreds 
of attendees from around the nation. All of the content is made available for free online at 
www.D4PCFoundation.org. Lists of upcoming events can be found at www.DPCFrontier.
com, an invaluable site hosted by Dr. Phil Eskew, one of the nation’s leading legal experts 
on Direct Primary Care. He provides a host of free legal guidance for those considering 
entering the practice model.  Finally, watch for more information from the Direct Primary 
Care Coalition, a national organization that supports DPC practices at www.dpcare.org. 
Model legislation for states can also be found at that site.

One of the most encouraging aspects of the DPC community of physicians is that they 
are a very close-knit group.  Most are willing to provide guidance to new practices for free. 
While there are consultants that charge for services, most of the needed information is 
available free of charge. The best thing to do is find a DPC physician and simply ask. There 
is a map of DPC practices on the DPC Frontier website. 

In Summary

Empowering the doctor – patient relationship is the key to advancing health care freedom.  
DPC practices provide more value to the patient and the system. It allows primary care 
providers to be higher-performing, more patient-responsive, and less expensive than it is 
today. The ultimate goal of health and wellbeing over disease-centered care is achievable 
with Direct Primary Care.
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PROJECTED MEDICAID EXPANSION COSTS JUST 
ROSE AGAIN
By: Charles Blahous

Earlier this month the Centers for Medicare and Medicaid Services (CMS) actuary 
published a score of the House bill to repeal and replace the Affordable Care Act (ACA).  
Contained within that score is a concerning update of CMS’s projections for the costs of 
the ACA’s Medicaid expansion.  Incredibly, the latest projections now indicate that per 
capita expansion costs will remain more than 50% higher, through 2022, than previously 
projected.

When the ACA first passed it was expected that the per capita cost of covering its Medicaid 
expansion population (childless adults under the age of 65 up to 138% of the federal 
poverty line) would be substantially less than for the adults under 65 who were already 
on Medicaid.  This seemed a perfectly sensible prediction.  After all, the already-eligible 
population included individuals (such as pregnant women) with substantial known health 
care needs.  Accordingly, as seen in Figure 1, the 2013 Medicaid actuarial report projected 
that the cost of covering newly eligible adults would be $3,625 per person in 2016.  This was 
substantially lower than the same report’s projection of 2016 per capita costs of $5,002 for 
covering previously eligible adults.

Figure 1: Projected Cost Per Person, Medicaid Expansion
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These early projections, however, failed to anticipate the substantial cost growth that 
would arise from states under the ACA being able to pass 100% of expansion costs on to 
the federal government.  Figure 2 shows that in both 2015 and 2016 per-capita Medicaid 
expansion costs came in more than 60% higher than the earlier projections, as reflected 
in the 2016 actuarial report.

Figure 2: Projected Cost Per Person, Medicaid Expansion

The 2016 Medicaid actuarial report noted that states had attributed the high initial 
expansion costs to “pent-up demand,” as well as to states having anticipated that “the 
persons who were most likely to enroll in the first year would be those with the greatest 
health care needs.”  Accordingly, CMS projected that the unexpected initial cost surge 
would soon ebb, gradually lowering per-capita costs through 2018. Thereafter per-capita 
costs would rise only gradually such that through 2021 they would still be below the heights 
they had climbed to in 2015.  In support of this projection, CMS offered the hopeful take 
that “the effects of pent-up demand and adverse selection are expected to end after the 
earliest years of the eligibility expansion, and more recent information . . . indicates that the 
average costs of newly eligible adults were significantly lower than the States anticipated.”

But based on its recent score for the House’s American Health Care Act (AHCA), CMS 
appears to have abandoned these last glimmers of optimism about the costs of expansion.  
Per-capita expansion costs under the ACA are now projected to be more than 10% higher, 
through 2022, than expected even in the most recent actuarial report.  See Figure 3.
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Figure 2: Projected Cost Per Person, Medicaid Expansion

What this all means is that CMS now expects that through 2022, Medicaid expansion costs 
will be $7,436 per person, more than 50% higher than the $4,875 projected in the 2013 
report.  Thus, rather than just being an initial burst due to pent-up demand, this excess 
cost is now seen as a permanent feature of the ACA’s Medicaid expansion.

The latest CMS projections show other concerning trends as well.  From 2018 to 2026, per 
capita expenditures for covering the expansion population are now projected to grow 
more rapidly than they are for Medicaid’s more vulnerable historically eligible population 
of pregnant women, poor children, seniors and disabled.  This rapid expansion expenditure 
growth would occur on top of the unexpectedly large costs in evidence to date.  In other 
words, expansion has made Medicaid spending more poorly targeted.  We’re already 
spending a far greater share than expected on Medicaid’s relatively less needy participants, 
and this poor targeting is expected to grow worse.

Lawmakers are currently debating whether and how to modify the ACA’s substantial 
expansion of Medicaid.  CMS’s latest projections show the per capita costs of that expansion 
rising still further beyond prior expectations.

(This article was first published on June 28, 2017 by the Mercatus Center at George Mason 
University.)
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MEDICAID CAN BE FIXED AND PATIENTS 
CAN GET BETTER CARE
By: Hal Scherz MD

For over half a century, Medicaid has presented mounting challenges for every state 
across the country. It is the promise made by the federal government and transferred 
over to states, to cover the healthcare costs for the neediest among us, but it is getting 
more difficult to do so. The program depends upon doctors seeing these patients, which 
is becoming increasingly more problematic. According to Sandra Decker in the August 
2012 issue of Health Affairs, over 30% of US doctors will not take new Medicaid patients, 
with the problem being worse in some of the more populous states like New Jersey where 
this number is at 62% and California where it is 46%.

The reasons for this are multi-factorial, but starts with the dismal payments received by 
doctors, for the care of these patients. This amount varies by state and by specialty, but 
can be as low as 15% of the physician’s charges and as low as 40% of Medicare rates (the 
average is about 60%). In April 2016, the Kaiser Family Foundation reported that a GAO 
study found that Medicaid payments to physicians were 31-65% lower than commercial 
insurance. Contributing to the decision by doctors not to accept new Medicaid patients is 
the fact that these patients tend to be sicker and more difficult to care for because they 
often let their healthcare problems escalate to crisis stages before seeking care. They tend 
to be less compliant, meaning that they do not follow through with recommendations, 
such as taking medications or coming back for follow up appointments. It has been 
hypothesized that part of the reason this occurs may be that many of these patients do 
not place any value on the care that they receive because it is viewed as free. They have 
no “skin in the game.” 

Medicaid patients will typically utilize facilities and services inappropriately for routine 
services, such as Emergency Rooms and urgent care centers. A study published in The 
New England Journal of Medicine (Finkelstein, et al, Oct 20, 2016) reported that ER visits 
went up by 65% when Medicaid was expanded. This is the most expensive place in the 
healthcare delivery system to administer primary care. It is no wonder that Medicaid is 
often the largest expenditure in the state budgets. 

According to a 2014 Pew Foundation report, 21% of Americans are covered by Medicaid, 
which on average, accounts for 16% of a state’s budget. New York comes in highest at 
26%. In actual dollars, $430 billion was spent by all the states combined as their share of 
Medicaid spending in 2012, with New York and California both spending $53 billion each. 
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Between the years 2000-2012, Medicaid spending increased 63%. Over the past 5 years, 
this spending has increased further; made worse by the Medicaid expansion. This level 
of spending is unsustainable and will soon crowd out other needs that the states provide 
such as funds for education, public safety, infrastructure, and other essential services.

The level of Medicaid spending might be justified if the outcomes achieved for these 
patients were satisfactory, but they are not. A study from Oregon is one of several showing 
that when metrics were compared between patients who were covered by Medicaid versus 
those without any healthcare insurance, the outcomes were no better in the Medicaid 
group, and in some cases worse. Inasmuch as the average spending across the country 
on Medicaid is $6250 per person (Kaiser Family Foundation- 2014), we should be able to 
do much better. 

Medicaid expansion is still very much a consideration in the states that have not enacted 
it. Whether they have done so already or are contemplating it, bringing more individuals 
into the Medicaid ranks will need to be dealt with in a way that will provide quality care to 
patients, not inferior care, and not bankrupt the states.

Prior to Obamacare, states could apply for section 1115 waivers (pertaining to the Medicaid 
code) which would allow states to waive or modify provisions of the Medicaid program, 
such as eligibility thresholds. These waivers under Obamacare, were expanded under 
section 1332 of the Affordable Care Act, and were called State Innovation Waivers. States 
that applied for these waivers and received them were exempted from many elements of 
the ACA, but needed to provide at least the same level of financial protection to individuals 
and cover as many people as did the ACA, while at the same time being deficit neutral.

The Secretary of Health & Human Services has the authority under the ACA to grant waivers 
to the states, and which waivers will be granted is dependent on which political party 
is in control of the process. During the Obama administration, there were few waivers 
given to states that wanted to experiment with market driven Medicaid solutions. Former 
HHS Secretary Tom Price indicated that the section 1332 waivers would be easier to obtain 
under his leadership, allowing each state to serve as an incubator for innovation. The best 
ideas will rise to the top for other states to replicate.

Under Obamacare, various states used the waiver program to seek what they hoped to be 
viable solutions for their Medicaid problems. Many states altered their Medicaid programs 
and embraced innovations. Some have worked better than others, and two stand out 
from the field -- Indiana and Washington.



61

Arkansas used federal funding for Medicaid expansion to enroll patients into private 
healthcare insurance plans. Montana did the same thing, but turned over the process 
to Blue Cross/Blue Shield. North Carolina moved its Medicaid program into managed 
care as did Georgia. Missouri uses “medical homes” for patients to have a doctor that 
coordinates care and keeps patients out of emergency rooms and prevents unnecessary 
hospitalizations.

Tennessee is one of 44 states participating in a program called the “Money Follows the 
Person.”  This is to safely transition patients from a skilled nursing facility back to their own 
home or that of a caregiver. Oregon has established Accountable Care Organizations to 
integrate primary care doctors with other parts of the health care delivery spectrum in 
order to coordinate care better and to improve efficiencies and reduce wasteful spending. 
So far, its model seems to be working.

All of the models adopted by the states listed above hoped to restrain costs by limiting the 
use of resources at the provider end of the patient interaction. By restricting services (i.e. 
rationing), there is no question that costs can be contained. None of these states rely on 
the decision making of patients to reduce costs. This is where Indiana is different.

The Healthy Indiana Plan was created under the direction of Seema Verma, who now is 
the Administrator of the Center for Medicare & Medicaid Services. It encourages Medicaid 
recipients to adopt healthier behaviors by using financial rewards to incentivize them. 
Beneficiaries pay premiums, get Health Savings Accounts, make healthcare spending 
decisions, and can lose benefits if they fail to make their payments. Individuals who make 
up to 138% of the federal poverty level are eligible for this program. Payments are very 
affordable; typically not more than $25 monthly. There are copays of $4 for outpatient 
services, $75 for hospitalization, $4 for preferred drugs and $8 for non-preferred. The 
copay for an ER visit is $8 for the 1st one and $25 thereafter, in an attempt to discourage 
inappropriate usage.

Healthy Indiana is a consumer driven healthcare model pairing a HSA with a HDHP (high 
deductible health plan) and includes a POWER account (Personal Wellness & Responsibility 
Account). The 1st $2500 in healthcare coverage is paid out of this account, and the state 
pays most of it. Individuals pay a small portion of initial healthcare costs as previously 
stated. Any money left in this account rolls over and is retained by the individual. They 
get to manage the money in their own account. Getting preventative care can reduce by 
half the future costs that patients are responsible for paying out of pocket. These services 
include substance abuse treatment programs, smoking cessation programs, chronic 
disease management programs and even voluntary job referral and training programs. 
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Patients who transition out of Medicaid get to retain the saved money in their personal 
HSA.

This successful program is a conservative model that other states like Kentucky and Ohio 
are ready to embrace and implement. Patients, not government or insurance companies, 
are controlling health care choices and decisions. Patients have a stake in the process and 
they value the care that they receive, consequently making better choices. And the state 
is saving money.

Another successful model that empowers patients is Direct Primary Care (DPC) and it 
has become an important new delivery system in the state of Washington. This model is 
“concierge care for the average Joe or Jane.” A patient selects a direct primary care doctor 
to whom they pay a fixed amount for services each month. This typically varies between 
$50-80 monthly. The patient gets unlimited access and all services that the primary care 
doctor can provide in the office. Services outside of the office in the direct primary care 
model are typically negotiated with imaging facilities, laboratories, specialty physicians 
and even surgery centers for a discounted cash price. With primary care constituting 80% 
of healthcare delivery, and the cost of a direct primary care doctor being less than $1000 
per year, the immediate savings to the state is obvious. The indirect savings are potentially 
even greater, when patients are kept healthier and steered away from inappropriate and 
expensive venues for healthcare delivery like emergency rooms.

This model was successfully implemented in Washington state, which contracted through 
its managed Medicaid company, Centene, to work with the DPC company, Qliance. 
Millions of dollars were saved using this model.

The promise of fixing Medicaid is right before us and it is up to states to embrace it 
before the opportunity is gone forever. Whether through the process of Medicaid block 
grants as promised by the GOP as part of Obamacare repeal, or through 1332 waivers 
under Obamacare, the only way to get to fiscal sustainability at the state level is to repair 
a badly broken Medicaid system. A sympathetic Secretary of HHS and an innovative CMS 
Administrator make this process more achievable than ever before. It is now up to each 
state to decide what works best for their citizens and to embrace it, learning from the 
successes and mistakes of other states.
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This successful program is a conservative model that other states like Kentucky and Ohio 
are ready to embrace and implement. Patients, not government o ar insurance companies, 
are controlling health care choices and decisions. Patients have a stake in the process and 
they value the care that they receive, consequently making better choices. And the state 
is saving money.

Another successful model that empowers patients is Direct Primary Care (DPC) and it 
has become an important new delivery system in the state of Washington. This model is 
“concierge care for the average Joe or Jane.” A patient selects a direct primary care doctor 
to whom they pay a fixed amount for services each month. This typically varies between 
$50-80 monthly. The patient gets unlimited access and all services that the primary care 
doctor can provide in the office. Services outside of the office in the direct primary care 
model are typically negotiated with imaging facilities, laboratories, specialty physicians 
and even surgery centers for a discounted cash price. With primary care constituting 80% 
of healthcare delivery, and the cost of a direct primary care doctor being less than $1000 
per year, the immediate savings to the state is obvious. The indirect savings are potentially 
even greater, when patients are kept healthier and steered away from inappropriate and 
expensive venues for healthcare delivery like emergency rooms.

This model was successfully implemented in Washington state, which contracted through 
its managed Medicaid company, Centene, to work with the DPC company, Qliance. 
Millions of dollars were saved using this model.

The promise of fixing Medicaid is right before us and it is up to states to embrace it 
before the opportunity is gone forever. Whether through the process of Medicaid block 
grants as promised by the GOP as part of Obamacare repeal, or through 1332 waivers 
under Obamacare, the only way to get to fiscal sustainability at the state level is to repair 
a badly broken Medicaid system. A sympathetic Secretary of HHS and an innovative CMS 
Administrator make this process more achievable than ever before. It is now up to each 
state to decide what works best for their citizens and to embrace it, learning from the 
successes and mistakes of other states.
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WHY THE ACA MEDICAID EXPANSION 
NEEDS TO BE FIXED
By: Charles Blahous

(Editor’s note: This was written before the U.S. Senate defeated the House health care 
reform bill.  However, the issues outlined in this article remain important to the discussion 
of reforming Obamacare.)

Congressional Republicans, having moved their ACA repeal-and-replace bill through 
committee, are hearing the inevitable criticisms from both sides of the aisle as to what 
should be done differently.  These disparate opinions are only useful insofar as they enable 
Senate and House leadership to finalize a bill that attracts the votes necessary to pass 
both houses and get to the president’s desk.

One of the issues in contention is what to do with the ACA’s Medicaid expansion. Medicaid 
provides health insurance for the poor and is jointly funded by the federal and state 
governments. The ACA departed from the historical distribution of government financing 
obligations, providing inflated federal matching payment rates specifically to cover those 
brought newly under Medicaid.  The federal government covered 100% of these costs 
from 2014-16, scheduled to phase to 90% from 2020 onward.

The House bill would leave the ACA’s match rates in place until 2020, thereafter reverting to 
Medicaid’s historical matching formula through which the federal government provided 
57% of funding on average. The expansion population enrolled before 2020 would be 
grandfathered in; the federal government would permanently fund them at the ACA’s 
elevated (90%) matching rates.  After 2020, federal payment growth per Medicaid enrollee 
would be limited to national health cost inflation.

The issue of how rapidly to reform the ACA’s inflated Medicaid payment rates has divided 
Congressional Republicans. Fiscal conservatives are concerned the bill does not do 
enough to scale back the ACA’s expansion costs.  Other Republicans, as well as governors 
in expansion states, resist even the gradual cost-containment provisions in the House bill.
The following explanation is not intended to provide guidance as to what schedule will 
produce the critical mass of votes necessary to pass legislation.  Rather, it is an attempt to 
explain the substantive problems created by the ACA’s inflated match rate.  It’s important 
these problems be corrected.  While the precise timetable must be determined by the 
vote-counting, the bill’s sponsors are right to be taking this on.
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Problem #1: The ACA Medicaid Expansion Payment Rate is Inequitable

The only convincing way the ACA’s inflated Medicaid payment rate can be justified is in 
terms of a political negotiation between the federal government and the states.  Otherwise 
the ACA’s match rate makes little policy sense.  Consider the following information about 
current federal Medicaid support payments:

It is extremely difficult to explain or even understand this arrangement from a policy 
standpoint.  The federal government has been covering 100% of costs for childless adults 
above the poverty line, but only 57% for children in poverty.  A childless woman above the 
poverty line receives 100% support; her pregnant sister receives 57% support.  An able-
bodied adult above the poverty line receives 100% support; a disabled individual in poverty 
receives 57% support.  This defies policy sense.

So why has this happened?  It happened because the ACA was originally drafted to 
conscript states to expand Medicaid to cover childless adults up to 138% of the poverty line.  
The only way to overcome state objections to this was to have the federal government pick 
up virtually all the costs.  After the Supreme Court rendered the ACA’s Medicaid expansion 
optional for states, this elevated match rate thereafter became a lure for states to cover a 
population they would otherwise decline to spend significant resources to cover.
Had states made a priority of covering childless adults above the poverty line they would 
have previously sought federal waivers to do so at historical Medicaid match rates-- 
but generally they did not.  The ACA’s elevated Medicaid match rate for the expansion 
population, by design, distorted state coverage decisions relative to the results of their own 
prior policy deliberations.

Percentage of Costs Covered by the 
Federal Government for Pregnant Woman 
and Children under 6 Below 133% of the 
Poverty Line, Children Ages 6-18 in Poverty, 
and Elderly/Disabled on SSI Assistance 
(Average Among All States)

Percentage of Costs Covered by the Fed-
eral Government for Childless Adults From 
100–138% of the Poverty Line

57% 100% from 2014–16, phasing to 90% in 2020
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Problem #2: The ACA’s Medicaid Expansion Creates Access Challenges for Vulnerable 
Populations

There is an understandable tendency to treat the ACA’s Medicaid expansion as an unalloyed 
gain for vulnerable populations.  It is assumed that compassion must be unambiguously 
on the side of Medicaid expansion.  This is not necessarily so. 

There would be winners and losers from repealing the ACA’s inflated Medicaid match 
rates.   The losers would be childless adults with incomes between 100-138% of the poverty 
line (assuming they do not move into superior coverage), as well as state governments.  
The winners would be federal taxpayers and, potentially, the most vulnerable populations 
– poor children, poor pregnant women, and poor aged and disabled.

Recall that the ACA’s principal effect on Medicaid was to expand financing support, 
enrollment, and thus the demand for services. From 2013 to 2016, competition for such 
services increased from fewer than 60 million individuals to more than 72 million– 
an enrollment increase of over 20%.  As the National Academy of Science’s Institute of 
Medicine has noted, “As a result of the recent Medicaid expansion and the number of 
patients who are now insured through state exchanges, a shortage has developed in the 
supply of primary care physicians in some areas of the country relative to the demand.”
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The ACA attempted to counteract this problem by increasing the supply of physicians 
willing to take Medicaid, via a fee increase for participating doctors.  There is an ongoing 
argument about whether access to care for Medicaid participants was made better or 
worse by the ACA on balance.  That said, unless the supply of Medicaid services expanded 
proportionally with higher enrollment, it is virtually certain that part of the cost of expansion 
was paid by previously enrolled – and more vulnerable -- individuals, in the form of increased 
competition for limited services.

Repeal of the ACA’s inflated Medicaid match rate would not mean childless adults between 
100-138% of the poverty line couldn’t still be covered.  It would simply end the federally-
imposed preference for covering this population over concentrating benefits on more 
vulnerable individuals.  Applying the standard federal payment rate equally to the historic 
population and the expansion population would permit states to more accurately weigh 
the trade-offs associated with expanded Medicaid coverage.

Problem #3: The ACA Medicaid Expansion Payment Rate is Fueling a Cost Explosion
Medicaid has long struggled with financial stewardship issues due to its hybrid structure 
in which states do not bear the full costs of their own program management decisions.  
The ACA worsened that problem by having the federal government pick up 100% of the bill 
for any cost-increasing decisions the states make. The predictable result has been a cost 
explosion in covering the newly eligible population.

Table 1 shows the CMS Medicaid actuary’s evolving estimates for the per-capita costs 
of covering newly eligible adults.  Note for example that 2015 annual per capita costs, 
estimated at less than $4000 in the 2013 report, came in at over $6365, a full 60% higher.

Problem #3: The ACA Medicaid Expansion Payment Rate is Fueling a Cost Explosion

Medicaid has long struggled with financial stewardship issues due to its hybrid structure 
in which states do not bear the full costs of their own program management decisions.  
The ACA worsened that problem by having the federal government pick up 100% of the bill 
for any cost-increasing decisions the states make. The predictable result has been a cost 
explosion in covering the newly eligible population.
Table 1 shows the CMS Medicaid actuary’s evolving estimates for the per-capita costs 
of covering newly eligible adults.  Note for example that 2015 annual per capita costs, 
estimated at less than $4000 in the 2013 report, came in at over $6365, a full 60% higher.
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It wasn’t supposed to be this way. The Medicaid actuary initially expected that per capita 
costs for newly eligible adults would be much lower than for previous eligibles, based on 
the reasonable expectation that the expansion population would have better health and 
income, while having fewer high-cost health conditions. The warped incentives of the ACA, 
however, have induced states to set payment rates for the expansion population far higher 
than for the needier historic Medicaid population.

The specific politics of Medicaid, as well as the general politics of ACA repeal, are inordinately 
complex.  The Medicaid match rate issue, however, is substantively straightforward.  While 
reasonable people can differ on whom Medicaid should cover, there is little sensible policy 
rationale for the federal government providing greater support for the ACA’s Medicaid 
expansion population than it does for everyone else in the program.  Timetable aside, it’s 
a problem warranting correction and the bill’s sponsors deserve credit for addressing it.

(This article was published on March 13, 2017 by the Mercatus Center at George Mason 
University.)

Year 2014 2015 2016

2013 Report $4636 $3976 $3625

2014 Report $5517 $4281 $3606

2015 Report $5488 $6366 $5910

2016 Report $5511 $6365 $5926

CMS Medicaid Actuary Estimates of Per-Capita Costs of Newly Eligible Adults
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40 YEARS OF CERTIFICATE-OF-NEED 
LAWS ACROSS AMERICA
By: Matthew D. Mitchell and Christopher Koopman

In the summer of 2016, New Hampshire became the 15th state to repeal its “certificate-
of-need” (CON) program. This means that 35 states and the District of Columbia currently 
prohibit entry or expansion of healthcare facilities through CON programs. These laws, 
which require government permission before a facility can expand, offer a new service, or 
purchase certain pieces of equipment, were enacted in the belief that they would achieve 
several goals.

1.	 Ensure an adequate supply of health resources
2.	 Ensure rural community access to care
3.	 Increase the quality of care
4.	 Ensure the provision of charity care to those unable to pay and for other under-

served communities
5.	 Encourage the use of hospital substitutes such as ambulatory surgery center (ASCs)
6.	 Restrain the cost of care

Forty years of peer-reviewed academic research—including the latest studies by 
researchers at the Mercatus Center at George Mason University—suggests that CON laws 
have not only failed to achieve their goals but have in many cases led to the opposite of 
what those who enacted the laws intended.

Consider, for example, the stated aim of CON laws of increasing the supply of healthcare 
services. GMU professor and Mercatus Center scholar Thomas Stratmann and his coauthor 
Jake Russ found that CON is associated with a more limited supply of hospital beds and 
medical imaging equipment. In related research, Stratmann and PhD student Matthew 
C. Baker found that CON is associated with less utilization of medical imaging equipment 
among non-hospital providers.

Or consider the goal of increasing rural access to care. Stratmann and Mercatus Center 
research fellow Christopher Koopman found that CON is associated with fewer, not more, 
rural hospitals.

Though policymakers didn’t originally intend CON as a quality-enhancing regulation, many 
advocates now contend that it might increase quality by channeling more procedures 
through fewer hospitals, allowing those hospitals to gain expertise. In research with 
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Mercatus MA fellow David Wille, however, Professor Stratmann finds that CON regulation 
is associated with lower, not higher, quality, as measured along multiple dimensions.

The now-repealed federal statute that encouraged states to adopt CON laws explicitly 
stated that one goal of CONs was to encourage the appropriate use of hospital substitutes 
such as ambulatory surgery centers (ACSs). Ironically, however, 28 states currently require 
ASC-specific CONs, effectively limiting the supply of these hospital substitutes. Some 
CON advocates defend these limits by contending that these lower-cost centers take 
the highest-paying customers away from hospitals. But Stratmann and Koopman’s work 
found that CON regulations seem to limit the supply of both ASCs and traditional hospitals.

Nor does the evidence suggest that these regulations advance the goal of reducing 
healthcare costs. On the contrary, the preponderance of evidence suggests that these 
regulations are associated with higher healthcare prices and higher overall healthcare 
spending, as is evident in Matthew Mitchell’s review of decades of research as well as in 
the latest research by Professor James Bailey of Creighton University.
As these maps show, the first state to institute a CON program was New York in 1964, 
followed by Rhode Island, Maryland, California, and 22 other states over the next 10 years. 
In 1974, Congress passed the National Health Planning and Resources Development Act, 
requiring states to implement CON requirements in order to receive funding through 
certain federal programs. Louisiana was the only state not to implement a CON program 
during this time.

In 1986, the federal government repealed the CON mandate, and many states immediately 
began retiring their CON programs. By 1990, California, Colorado, Idaho, Kansas, Minnesota, 
New Mexico, South Dakota, Texas, Utah, Wisconsin, and Wyoming (a total of 11 states) had 
repealed their CON programs. (Arizona dropped CON regulations for most procedures 
but continued a regulation that limits air ambulances. Because of its limited scope, 
most analysts exclude Arizona from their empirical studies. For the purposes of this map, 
however, we include it as a CON state.) This left 39 states and the District of Columbia with 
these laws, although Wisconsin reinstated its program in 1993.

By 2000, Indiana, North Dakota, and Pennsylvania had repealed their programs. This 
brought the number of states with CON programs to 37 (and DC). Since 2000, Wisconsin 
had been the only state to repeal its CON program until New Hampshire did so in 2016. So 
now 35 states and the District of Columbia retain these restrictions.

(This article was first published on September 27, 2016 by the Mercatus Center at George 
Mason University.)
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CERTIFICATE-OF-NEED-LAWS
ARE THEY ACHIEVING THEIR GOALS?
By:  Matthew D. Mitchell

More than four decades ago, Congress passed and President Ford signed the National 
Health Planning and Resources Development Act of 1974 . The act withheld federal funds 
from states that failed to adopt certificate-of-need (CON) laws regulating healthcare 
facilities. CON laws require healthcare providers wishing to open or expand a healthcare 
facility to first prove to a regulatory body that the community needs the planned services. 
New York had enacted the first CON program in 1964, a full decade before the federal 
government began encouraging other states to follow suit, and by the early 1980s every 
state except Louisiana had implemented some version of a CON program.   Policymakers 
hoped these programs would restrain healthcare costs, increase healthcare quality, and 
improve access to care for poor and under-served communities.

In 1986 — as evidence mounted that CON laws were failing to achieve their stated goals 
— Congress repealed the federal act, eliminating federal incentives for states to maintain 
their CON programs.  Since then, 15 states have done away with their CON regulations.  
A majority of states still maintain CON programs, however, and vestiges of the National 
Health Planning and Resources Development Act can be seen in the justifications that 
state legislatures offer in support of these regulations. Policymakers claim CON regulation 
is intended to  

√ Ensure an adequate supply of healthcare resources.

√ Ensure access to health care for rural communities. 

√ Promote high-quality health care. 

√ Ensure charity care for those unable to pay or for otherwise under-served 
communities.

√ Encourage appropriate levels of hospital substitutes and healthcare alternatives.

√ Restrain the cost of healthcare services. 

Research, however, shows that CON laws fail to achieve these laudable goals. In fact, by 
limiting supply and undermining competition, CON laws may undercut each of these 
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1) Do CON programs ensure an adequate supply of Healthcare resources

CON programs limit the introduction and expansion of a wide variety of medical services 
and equipment, such as rehabilitation centers, nursing home beds, and medical imaging 
technologies.  The process for obtaining a CON can take years and tens or even hundreds 
of thousands of dollars.  By definition, CON programs restrict supply, making them unlikely 
to ensure an adequate supply of healthcare resources.  Research on the supply of dialysis 
clinics  and hospice care facilities  finds that CON programs do, indeed, restrict the supply 
of both. George Mason University Professor and Mercatus-affiliated scholar Thomas 
Stratmann led the most recent comprehensive study of the effect of CON programs on 
the supply of medical equipment.  Stratmann and his coauthor, Jacob Russ, report that 
there are on average 362 hospital beds per 100,000 people in the United States. Controlling 
for other factors, however, they find that states with CON programs have about 99 fewer 
hospital beds per 100,000 people than states without these regulations. Moreover, they 
find that CON programs that specifically regulate acute hospital beds are associated 
with an average of about 131 fewer hospital beds per 100,000 people relative to non-CON 
states.  Furthermore, they find that CON regulations reduce the number of hospitals with 
MRI machines by one to two hospitals per 500,000 people and that states that regulate 
MRI machines have, on average, 2.5 fewer hospitals providing MRI services than non-CON 
states.  Taking Michigan as an example, this means the state may have between 20 and 40 
fewer hospitals offering MRI services than it would if it had no CON program.  

In separate research, Stratmann and his coauthor Matthew C. Baker find that patients in 
states with CON programs are more likely to travel out of their county to obtain healthcare 
services. (Others find similar results.)  They also assess the effect of CON regulations on non-
hospital providers such as ambulatory surgical centers (ASCs), finding that—controlling for 
other factors—there is less market entry and lower market penetration of non-hospital 
providers in CON states than in non-CON states.  They also find that hospitals that opened 
before the implementation of CON laws face less competition in CON states than in non-
CON states.  This may explain why hospitals tend to support CON regulation. 

2) Do CON programs ensure access to Healthcare for rural communities?

Rural access to health care was a priority of the National Health Planning and Resources 
Development Act, and many states continue to justify their CON programs by claiming 
the regulations ensure care will be provided to residents in geographically under-served, 
economically depressed, or rural communities.  Theory, however, suggests that a supply 
restriction will decrease, not increase, access to care. And, as I have noted, researchers 
have found that CON regulation is associated with longer travel distance to care.  In 
recent research, Stratmann and his colleague Christopher Koopman explicitly address the 
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question of rural access to hospitals and hospital substitutes such as ambulatory surgical 
centers.  Examining over 25 years’ worth of data and controlling for other factors that might 
influence the number of hospitals, they find that states with CON programs not only have 
30 percent fewer total hospitals per 100,000 residents, but also have 30 percent fewer rural 
hospitals per 100,000 residents compared with non-CON states. Moreover, their research 
finds that states with ASC-specific CON restrictions had on average 13 percent fewer rural 
ASCs per 100,000 residents compared with non-CON states.  Their findings are consistent 
with previous research that found that CON programs correlate with less rural access to 
hospice care.  In short, there is no evidence to indicate that CON programs increase access 
to care, and they may actually be limiting access for rural residents of CON states. 

3) Do CON programs promote high-quality Healthcare?

Unlike other regulatory regimes, such as occupational licensure and scope-of-practice 
rules, CON regulations do not specifically aim to improve quality.   That is, CON regulators 
typically do not attempt to assess whether providers are qualified to do their jobs, 
focusing instead on whether there is an economic “need” for their services. Nevertheless, 
CON advocates sometimes claim that because CON regulations reduce the number 
of institutions providing care, they will cause more procedures to be performed by the 
institutions that do obtain permission. Thus, the argument goes, practitioners in CON states 
will tend to see more patients with the same conditions and therefore might become more 
specialized and proficient.  This theory must be weighed against competing theories that 
suggest that competition tends to increase quality, especially when regulations prevent 
price competition.  
Much of the literature assessing the effect of CON regulation on quality has tended to 
focus on individual conditions and procedures, and researchers have had a difficult time 
disentangling causation from correlation. These studies either suggest that CON regulation 
has no effect on quality  or come to different conclusions about the effect.  

In recent research, Stratmann and his coauthor David Wille attempt to overcome the 
shortcomings of these research designs in two ways.  First, they assess the effect of CON 
regulation using data pertaining to multiple aspects of the patient experience, including 
readmission rates, mortality rates, and patient experience surveys. Second, they attempt 
to isolate the causal effect of CON regulation by comparing variation in hospital quality 
within markets that span CON and non-CON states. This allows them to control for 
market-specific differences that might otherwise confound estimates. They find that 
“in states where CON laws regulate provider entry into healthcare markets, incumbents 
tend to provide lower-quality services.”  In particular, they find that deaths from treatable 
complications following surgery and mortality rates from heart failure, pneumonia, and 
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heart attacks are all significantly higher among hospitals in CON states than in non CON 
states. They also find that in states with four or more CON restrictions patients are less 
likely to rate hospitals highly. 

4) Do CON programs ensure charity care for those unable to pay or for otherwise under-
served communities?

If CON programs limit the overall supply of health care, perhaps they do so by ensuring 
that supply is more equitably distributed. Some have argued that CON programs were 
established with the partial intent of creating a quid pro quo: by restricting competition, 
the regulation increases the profit of some providers who, in return, might use some of 
this extra profit to subsidize medical services to the poor or under-served.  In 11 states, CON 
statutes explicitly include requirements for the provision of charity care; in others, the quid 
pro quo is widely assumed.  

While this presumed effect is theoretically possible, there is no evidence that hospitals 
in states with CON programs provide any more charity care or care to under-served 
communities than hospitals in states without CON programs. In fact, researchers have 
found that CON regulation seems to increase racial disparities in the provision of certain 
services.  Stratmann and Russ examine the level of uncompensated care across CON and 
non-CON states and, controlling for other factors, find that CON regulation has had no 
effect.  

What is more, CON programs are a costly and poorly targeted means of ensuring charity 
care, especially when there are more direct means to achieve the same end.  For example, 
26 states simply reimburse providers for at least a portion of any uncompensated care they 
provide.  

5) Do CON programs encourage appropriate levels of hospital substitutes and Healthcare 
alternatives?

	CON programs were once intended to promote lower-cost hospital substitutes such as 
ambulatory surgical centers. In the National Health Planning and Resources Development 
Act, Congress explicitly declared that “there are presently inadequate incentives for the 
use of appropriate alternative levels of health care, and for the substitution of ambulatory 
and intermediate care for inpatient hospital care.” 
 
Ironically, many advocates of CON regulation now believe that ASCs and other hospital 
substitutes are a threat to the sustainability of hospitals and contend that CON laws are 
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necessary to preserve community hospitals. Their concern is that ASCs cater to wealthier, 
less-complicated, and better-insured patients, “cream-skimming” these more profitable 
patients away from hospitals, diminishing the profitability and long-term sustainability 
of the affected hospitals.  This thinking may explain why CON laws in 26 states and the 
District of Columbia now explicitly restrict the establishment and expansion of ASCs. 

Research suggests that these restrictions significantly reduce access to alternative means 
of care, contrary to the original intent of CON advocates. Stratmann and Koopman, for 
example, find that states with ASC-specific CON restrictions have 14 percent fewer total 
ASCs per 100,000 residents and 13 percent fewer rural ASCs per 100,000 residents than 
non-CON states.  Additionally, Stratmann and Baker find that CON states have significantly 
fewer non-hospital providers of medical imaging services than non-CON states.  

Furthermore, these restrictions on hospital alternatives do not seem to lead to any more 
community hospitals, as proponents of the cream-skimming argument contend. In fact, 
Stratmann and Koopman find that, controlling for other factors, CON laws are associated 
with 30 percent fewer hospitals per 100,000 residents and with 30 percent fewer rural 
hospitals per 100,000 residents.  Thus, these regulations seem to restrict the supply of both 
hospitals and hospital substitutes.

5) Do CON programs restrain the cost of Healthcare services?

	As they are today, policymakers in 1974 were concerned about healthcare price inflation, 
and Congress hoped that CON regulations would address the problem.  Today, many 
states explicitly name cost control as a goal of their CON programs. The Virginia Certificate 
of Public Need Program’s website, for example, states that “the program seeks to contain 
health care costs while ensuring financial viability and access to health care for all Virginia 
at a reasonable cost.”  

Cost is a per-unit concept. It refers to the amount of money needed to produce one unit 
of a product or service. Economic theory predicts that a supply restriction such as CON 
regulation will increase per unit costs by reducing supply. As economists Jon Ford and 
David Kaserman put it, “To the extent that CON regulation is effective in reducing net 
investment in the industry, the economic effect is to shift the supply curve of the affected 
service back to the left. The effect of such supply shifts is to raise . . . [the] equilibrium price.”  
The empirical evidence on how CON regulation affects cost has been consistent with 
economic theory, showing that CON regulation tends to increase the cost of healthcare 
services.  
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By decreasing the supply of health care, however, CON regulations also reduce the quantity 
of services consumed. So it is possible that CON regulations might reduce overall spending 
on healthcare services even if they increase the cost per unit of each service.  
In recent research, I review the literature on CON regulations and healthcare spending.  Seven 
studies find that CON regulation increases healthcare spending,  two find no statistically 
significant effect,  and two find that CON regulation increases some expenditures while 
reducing others.  To date, only one study finds that CON regulation is associated with less 
healthcare spending.  In this case, however, the connection is tenuous. The author finds 
that CON regulation is associated with fewer hospital beds, and he finds that fewer hospital 
beds are associated with slightly slower growth in aggregate healthcare expenditures per 
capita. Importantly, however, he finds that “certificate-of-need programs did not have a 
direct effect on healthcare expenditures.”   

If the goal of CON regulation is to discourage excessive spending caused by the third-party 
payer problem and other distortions in the healthcare market that divorce consumers from 
cost considerations, then CON regulations are a poorly targeted method of achieving this 
end. As many healthcare experts have suggested, the best way to deal with this problem 
is to reform the policies that divorce consumers from cost.  In contrast, CON regulations 
restrict the ability of everybody—including customers who pay out of pocket—to access 
healthcare services. 
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Conclusion:

QUESTION ANSWER RESEARCH

1. Do CON programs 
ensure an adequate 
supply of healthcare 
resources?

No. CON regulation explicitly limits the establish-
ment and expansion of healthcare facilities ans is 
associated with fewer hospitals, ambulatory surgical 
centers, dialysis clinics, and hospice care facilities. 
Its is also associated with fewer hospital beds and 
deceased access to medical imaging technologies, 
Residents of CON states are more likely than res-
idents of non-CON states to leave their states in 
search of medical services.

Ford and Kasherman 
(1993); Carlson et al 
(2010); 
Stratmann and Russ 
(2014);
Stratmann and Baker  
(forthcoming); and Strat-
mann and Koopman 
(2016)

2. Do CON programs 
ensure access to 
health care for rural 
communities?

No. CON programs are associated with fewer hospi-
tals overall, but also with fewer rural hospitals, rural 
hospital substitutes, and rural hospice care. Resi-
dents of CON states must drive further to obtain 
care than residents of non-CON states.

Cutler, Huckman and 
Kolstad (2010); Carlson et 
al. (2010); and Stratmann 
and Koopma (2016)

3. Do CON programs 
promote high-quality 
healthcare?

Most likely not. While early research was mixed, 
more recent research suggests that deaths from 
treatable complications following surgery and 
mortality rates from heart failure, pneumonia, and 
heart attacks are significantly higher among hospi-
tals in CON states than hospitals in non-CON states. 
Also, in states with especially comprehensive CON 
programs, patients are less likely to rate hospitals 
highly.

Stratmann and Wille 
(2016)

4. Do CON programs 
ensure charity care 
for those unable to 
pay for otherwise 
underserved com-
munities?

No. There is no difference in the provision of charity 
care between states with CON programs and states 
without them, and CON regulation is associated 
with greated racial disparities in access to care.

DeLia et al. (2009) and 
Stratmann and Russ 
(2014)

5. Do CON programs 
encourage appro-
priate levels of hos-
pital substitutes and 
healthcare alterna-
tives?

No. CON regulations have a disproportionate effect 
on non-hospital providers of medical imaging ser-
vices and are associated with 14 percent fewer total 
ambulatory surgical centers.

Stratmann and Baker 
(forthcoming) and Strat-
mann and Koopman 
(2016)

Table 1. Summary of Research Addressing the Goals of Certificate-of-need (CON) Laws in Health Care
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CON programs are a remnant of an era in which it was thought that central regulatory 
planning could yield better outcomes by restricting the supply of services valued by 
consumers. Despite the fact that the federal government no longer encourages states 
to restrict the supply of healthcare services, 35 states and the District of Columbia still 
maintain CON programs. The justifications for these programs are compelling when they 
are taken at face value, but a review of the literature finds that CON regulations fail to 
achieve their worthy goals. This research is summarized in table 1 (above). 

For state policymakers eager to modernize their healthcare systems, the first step may 
be as simple as opening the door to competition. CON programs are effective barriers to 
entry that give incumbent providers an advantage over new providers.  Evidence suggests 
that CON programs reduce the supply of healthcare resources, limit rural access to health 
care, diminish the quality of health care provided at hospitals, fail to promote charity 
care, impede the supply of hospital substitutes, and raise healthcare prices and overall 
expenditures. Furthermore, CON programs have a disproportionate effect on non-hospital 
providers, which supports the theory that larger, more established hospitals are benefiting 
from these restrictions on competition.
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THE STATE OF CERTIFICATE-OF-NEED LAWS IN 2016
By: Christopher Koopman and Anne Philpot

Since they were first instituted in 1964, certificate-of-need (CON) laws have experienced 
a number of changes over the past 52 years—from the mild growth in the 1960s and the 
federal mandate that every state enact CON laws in the 1970s to the federal reforms and 
subsequent repeals of the 1980s, along with more recent reform efforts. Recent efforts to 
compile these laws have been conducted by the American Health Planning Association 
(AHPA) in 2011 and the National Conference of State Legislatures (NCSL) in 2016. Using the 
most up-to-date data, we improve upon these efforts by providing a single, comprehensive 
resource to understand the current status of CON laws in the 50 states and the District of 
Columbia—and to note how states compare with each other.

Our 2016 data has been compiled from state laws, current regulatory documents, agency 
forms, and direct communication with regulators in each state.

Comparing our current data with the AHPA’s 2011 data sheds some light into how these 
laws have changed (or not) over the past five years. In 2011, CON laws were enforced in 37 
states and the District of Columbia. In 2016, CON laws are enforced in 35 states and the 
District of Columbia. Both Wisconsin and New Hampshire no longer enforce CON laws.
While there are two fewer states with CON laws, the first table (“Regulated Services by 
State, 2016”) shows there has been a net increase in the number of items that require a 
certificate of need. In 2011, 538 total items required a CON. In 2016, 589 total items require 
a CON.

As the second table (“Changes in Number of CON Laws Since 2011”) shows, the increase in 
covered items is primarily driven by five states—Massachusetts, New York, Florida, Iowa, 
Oregon, and New Jersey—which accounted for an increase in 50 covered items combined. 
Only three states—Maine, Connecticut, and Illinois—have seen a reduction in the number 
of covered items since 2011. Of the remaining 27 states, 13 states went unchanged and 14 
states added four or fewer items.

Two factors seem to be driving these changes. The first is simply changes in the law, 
which would not be surprising given the amount of attention CON laws have received in 
a number of states over the past five years. The second is differences in the way the data 
have been compiled. The AHPA data was collected using surveys of state CON regulators. 
Our data was primarily sourced using what the laws say in each state. As a result, the 
current increases (and decreases) could represent the difference between what regulators 
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believed their program covered and what the law actually stated.
Regardless of the reasons, this finding is disappointing. In particular, while these laws are 
justified by a number of claims, the evidence demonstrates these laws have failed to achieve 
their goals and have a number of negative, unintended consequences for competition, 
innovation, and patient welfare.

Where do the states rank according to this new data? There are now 15 states that no longer 
regulate health care via a CON program. For those states that continue to regulate via a 
CON program, some states have seen their ranking change dramatically. As the updated 
ranking (“State Rankings by Number of CON Laws, 2016”) shows, Maine makes the biggest 
jump: it was ranked 47th in 2011 and is now ranked 25th. New Jersey took the biggest 
step backward: it was ranked 28th in 2011 and is now ranked 48th. Vermont, Hawaii, and 
Washington, DC, have held on to their positions as the three most restrictive states, and 
finished the 2016 ranking ranked 51st, 50th, and 49th, respectively.

While there is some evidence of change in the right direction, the fact remains that nearly 
two-thirds states continue to restrict entry, expansion, and competition in healthcare 
through CON laws. Clearly there is more work to be done in explaining to legislators and 
healthcare policymakers about the potential limiting effects these laws have on achieving 
high-quality, low-cost healthcare.
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(This article was initially published by the Mercatus Center at George Mason University on 
September 17, 2016.)
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RIGHT TO SHOP: THE NEXT BIG THING IN HEALTH CARE
By Josh Archambault and Nic Horton

(Editor’s note: The idea outlined in this essay has caught the attention of the state of Virginia 
which did a study on this idea at the General Assembly’s request.  That report can be found 
here: https://rga.lis.virginia.gov/Published/2017/RD447/PDF.  This policy can be initiated for 
state employees with a decision by the state to do so.  However, legislation is likely required 
to bring both insurance companies and hospitals in line with this idea.  Transparent pricing 
from hospitals and encouragement from insurance companies to reduce the cost of medical 
procedures will be required, and legislation may be needed to do so. Maine passed Right to 
Shop with unanimous bipartisan support, which is impressive given the Republicans control 
the Senate and the Democrats the House, and it became law in June of this year.)

Why should the exact same treatment for pneumonia cost $5,000 in one building and $124,000 
in another? Or the exact same infusion drug for a chronically ill patient that requires them ev-
ery six weeks cost $14,000 per shot in one setting, but $28,000 down the street? Why should 
patients have to pay so much more, simply based on where they park their cars? The answer 
is simple: they shouldn’t. 

But the black box of pricing leaves patients in the dark. As a result, the financial futures of too 
many American families are in jeopardy as their paychecksfail to keep up with skyrocketing 
health care costs.

The real shame is that Americans would shop for better prices if they could – a comparison 
shopping is part of the American way of life. In fact, according to a poll the Foundation for Gov-
ernment Accountability commissioned last year, 88% of voters say they regularly comparison 
shop for the best deal. Consumers shop for transportation, choosing between public transpor-
tation, conventional taxi services or new, innovative ridesharing through companies like Uber 
and Lyft. If they’re looking for entertainment, Redbox, Netflix, Amazon Prime, and numerous 
other companies provide a multitude of 
choices at competitive prices. 

But patients struggle to shop for health care, 
contributing to out-of-control costs across 
the board.

Unpacking the Health Care Crisis  

In today’s world, deductibles, co-pays, and 
premiums are rising. This means health care 
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costs are consuming more and more of the average family’s budget. In fact, some experts 
project that, within 10 years, 30 percent of a family’s budget will be consumed by health care 
costs. Within 20 years, it’s expected to reach almost 50 percent.

And simply having insurance will not solve the problem because insurance is no longer a 
protection from medical debt. In fact, according to one national survey, 7 out of 10 people 
with medical debt have insurance.

The number of consumers facing increased cost sharing has also spiked. Small business 
employees who faced $1,000 single-deductibles was just 16 percent in 2006. By 2014, the 
percentage spiked to 61 percent.

Amidst these changes, costs continue to grow, physician satisfaction is declining, and popu-
lation health continues to decline. 

This status quo hurts the most vulnerable, like the single mother struggling to pay for care 
for her kids or Americans with chronic health problems. And with no end in sight, health 
care costs are quickly becoming a national crisis that cannot be ignored. 

In today’s post-ACA world, how can policymakers reverse the tide? 

Transparency Is Just One Piece Of Cost Puzzle

Price transparency initiatives have been all the rage over the last decade and for good rea-
son. Transparency is a key component of any free market and it’s visibly lacking in the health 
care system. And without it, providers within the same zip code, or even right across the 
street from each other, can charge significantly different prices for the exact some proce-
dures – and they do.

A few examples of astronomical price variation taken from recent headlines include: 

•	 Pneumonia treatment (without complications) ranging from $5,093 to $124,051;
•	 A knee MRI in New York City ranging from $440 to $4,500;
•	 Specialty drug infusions ranging from $3,500 to $22,000, within miles; 
•	 An infusible drug ranges from $14,000 to $28,000 at two Maine hospitals in the 

same town.

States have tried to tackle this problem with robust transparency laws. But unfortunately, 
patients have struggled to engage. In fact, in Massachusetts – which arguably has the most 
sweeping transparency law in the country – since most providers have failed to even comply 
with the most basic requirements of the law, patients are unable to efficiently shop. 
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According to a survey by the Catalyst for Payment Reform, 98 percent of health plans 
around the country claim to have a cost calculator tools, but only 2 percent of patient 
members use them. 
So what’s missing? Incentives. And that’s where Right To Shop comes in.

How Right To Shop Works

Right To Shop empowers patients 
with the knowledge they need to 
make smart choices about how and 
where they consume health care. 
They’re given tools to find the best val-
ue providers and, when they choose 
those options, they get a share of the 
savings – in cash.  

It’s is so easy, even a caveman can use 
it. Here’s how Right To Shop works: 

Case Study: Right to Shop-Type Model In Practice

Just a few years ago, the state of New Hampshire commissioned Anthem Blue Cross and 
Blue Shield to setup a Right To Shop-style system that gave state employees shopping tools 
and incentives. Powered by Vital’s SmartShopper, the outcomes of the program have been 
nothing short of impressive.

With three years of education and outreach under their belt, the program has produced 
over $12 million in savings with over $1 million paid out to patients as rewards.

Here are some of the top takeaways from a Right to Shop experience: 

•	 Incentives drive shopping. Members are 11 times more likely to use a transparency 
program when incentive rewards are included. 

•	 Incentives sustain shopping. Roughly 90% of program enrollees have shopped at 
least once, with two-thirds repeat shopping and earning incentives each year from 
2011 – 2014. By contrast, most insurer transparency tools report 2% engagement.

•	 Incentives drive savings. The program averages approximately $650 in savings each 
time it is utilized.
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•	 Incentives produce a return on investment. In 2015, New Hampshire’s program 
achieved a 13:1 ROI (return on investment).

These results for state employees are even more remarkable given that this highly unionized 
workforce continues to have a very generous insurance, giving them  little incentive to shop. 
If these employees faced sizable deductibles, their engagement would likely be even higher.

It’s Not Just New Hampshire – Right To Shop Is Spreading

New Hampshire has blazed the trail, but thanks to their success, Right To Shop is now spread-
ing across the map. Incentive-driven programs are springing up in Kansas, Kentucky, and 
Massachusetts. In addition, Right To Shop legislation has been filed in Florida, Maine, and 
South Carolina, with more to join them next year.

Private sector transparency vendors are also getting into the game. In addition to Vitals, 
companies such as Healthcare Bluebook and MyMedicalShopper already offer similar in-
centive-based programs.. Other transparency vendors such Castlight, HealthSparq, myEasy-
Book by UnitedHealthcare, and PokitDok can and should add incentives to take their trans-
parency programs to the next level.

This momentum should come as no surprise. Right To Shop is a commonsense approach 
to addressing exploding health care costs. It’s simple, flexible, and, best of all, it works. By 
extending these concepts to all insured consumers, Right To Shop will bring much-needed 
relief to patients.

First published at Forbes.com on August 5, 2016: https://www.forbes.com/sites/theapothe-
cary/2016/08/05/right-to-shop-the-next-big-thing-in-health-care/#4da99c1e4f60

NOTE: To learn more about Right to Shop visit https://thefga.org/solution/health-care-re-
form/right-to-shop/

(This article ran in Forbes on December 28, 2016)
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